Str—2b—zddd 114 ups 282 65267628 P.e@2

UNITED STATES DISTRICT COURT @'I E- .

DISTRICT OF MASSACHUSETTS S22 {1 o I

UNITED STATES OF AMERICA,

Plaintiff, Civil Action No.

)
)
)
)
' )

' v. ) ] :
| ) , ‘

THE PRESIDENT AND FELLOWS ) 00CV11977DPW
OF HARVARD COLLEGE, )
ANDREI SHLEIFER, )
JONATHAN HAY, §
)
)
)
)

NANCY ZIMMERMAN, and
ELIZABETH HEBERT,

Defendants.

COMPLAINT AND JURY TRIAL DEMAND
I. INTRODUCTION

1. The United States alleges that Harvard Universiﬁy {(“the
President and Fellows of Harvard College” or “Harvard”) and its
emplovees, Andrei Shleifer and Jonathan Hay, defrauded the United
States out of at least $40 million dollars paid to Harvard to
provide impartial and unbiased advice in connection with a United
states’ assistancé program in Russia. The United States alleges
that Shleifer and Hay abused their positions asc high-level and
trusted advisors to and on behalf of the United States in Russia,
and misused resources funded by the United States for their own
personal benefit and the personal benefit of their wvives,
girlfriends and/ocr business associates. Harvard, which was paid

by the United States to provide impartial and unbiased
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administration and oversighr of the assistance program in Russia,
failed in its obligation to provide such oversight, and instead

mismanaged and abused the resources entrusted to it by the United

Sctates. As a result of Defendants’ misconduct, the United States

suspended and ultimately terminated the Harvard project in Russia.

2. The United States alleges that Defendants’ actions:
undercut the fundamental purpese of the United Stateg’ program in
Russia -- the creation of trust and confidence in the emerging
Russian financial markets and the promoticn of cpenness,
transparency, the rule of law, and fair play in the development.of
the Russian econcmy and laws.

3. During the course of the Harvard project in Russia,
Defendants submitted and/or caused to be submitted to the United
States false and/or fraudulent bills and other statements. These
bills and statements falsely and/or fraudulently represented that
Harvard, Shleifer, Hay and others under their direction were
providing impartial, unbiased advice pursuant te policies which
forbade investments in Rusgia, and that Harvard was providing -
services in accordance with the terms and conditicns of its
agreements with the United States.

4. The United States paid at least $40 million to Harvard
because of Defendants’ false and/er fraudulent representations
that Harvard, Shleifer and Hay were providing services which were

free from bias and in accordance with the agreements between the
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parties. The United States alsc paid at least $350 million te
other contractors under the oversight and supervision of Harvard.
IX. JURISDICTION
5. This is an action for diversion of money paid under a
federél grant program, including claims for false claims, fraud,
and breaches of fiduciary duty. The case arises under the False

Claims Act, 31 U.S.C. §§5 372% et seq., equitable principles and

common law. This Court has sjurisdiction pursuant to 28 U.§.C. §

1345.
III. VENUE

6. Venue lies in the District of Massachusetts pursuant to
28 U.S.C. § 1351(b) and 31 U.S.C. § 3732(a), as the place where
one or more of Defendants reside and where a substantial part of
the events or omigsions giving rise to the ¢laim occurred.

| | IV. PARTIES

7. Plaintiff is the United States of America on behalf of
its agency, the United States Agency for Internatienal Development
(“USAID~”) .

8. Defendant Harvard is a non-profit corporation with a
principal place of business in Cambridge, Massachusetts. Its
operations at all re;eéan: times included the Harvard Institute
for Internaticonal Development ("HIXD”), which implemented
Harvard’s contracts with the United States to agsist developing

countries such as Russia. HIID is a part of Harvard and not a
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legally distinct corporate entity.

8. Defendant Andrei Shleifer (*Shleifer*) is an individual
now regiding in Newton, Massachusettg. At all relevant times,
Shleifer was and is a tenured Professor of Economics at Harvargd
and a full-time Harvard employee. Shleifer was the Principal
Investigator and Project Director for USAID funded agreement; with
Harvard for work on eccnomic and legal reforms in Russia f:he

“Project”). As such, he had primary responsibility for proper

- management of the Project, as well as the obligation to insure

adherence to all terms and conditions of the agreements with

USAID. During at least some periods of time, including the

summers of 1993 and 1954, as well as from July 1, 1995 through

August 31, 1996, Shleifer requested that he be “employed” under
the Cooperative Agreements, and during those periods was §aid by
Harvard and billed by Harvard to USAID as a full-time employee on
the Project. |

10. Defendant Jonathan Hay (“Hay”) is an American citizen
now residing in Moscow, Russia. From approximately 1952 to May
1887, Hay was a Harvard empleyee serving as Harvard's Moscow-based
representative (General Director) in charge of the Project. Haf
managed Harvard'é USAID funded coperations in Russia and oversaw
the activities of many USAID funded consultants to the Russian
government. Hay repor:ed'direc:ly to Shleifer.

11. At all relevant times, in connection with their actions
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related co the Project, Shleifer and Hay were acting within the
scope of their authority and/or their apparent authority based
upon their positions at Harvard.

12. Defendant Nancy Zimmerman (“Zimmerman*) is an individual
residing in Newton, Massachusetts. At all relevant times, she was
and is married to Defendant shleifer. Beginmning in June 1994,
Zimmerman operated an investment fund management company known as
Farallon Fixed Income Associates (‘F?IA") in Cambridge,
Massachusetts. - FFIA was a joint venture between Fixed Income

Associates (“FIA“), a c¢company owned by Nancy Zimmerman, and

Farallon Capital Management, Inc. ("“Farallon Capital”), a separate

San Francisco based company which is associated with a number of
investment funds and partnerships bearing the Farallpn name. Both
individually and through FFIA, Zimmerman was invelved in a number
of investments and financial transactions in Russia and utilized
the USAID funded staff-and-resourées of the Harvard project to
assist her with these investments.

13. Defendant Elizabeth Hebert (“Hebert”) is an Americaﬁ
citizen now residing in Moscow, Russia. She is married to
Defendant Hay, and has been together with him in a close personal
relationship since at least ﬁecember 1995. She is the founder and
manager of Pallada Asset Management (“Pallada*), the Russian

mutual fund management company which received the first license to

operate a mutual fund in Russia.
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V. FACTUAL BACKGROUND

14.  After the Soviet Union dissolved in Decembex 1551, the
United States began providing limited assistance to support reform
efforts in the states of the former Soviet Union. In October
1992, Congress enacted the Freedom for Russia and the Emerging
Eurasian Democracies and Open Market Suppert Act of 1992. 22
U.S.C. §§ 5801 et seq. This Act authorized # program, to be
impleﬁented primarily by USAID, to help the states of the former
Soviet Union carry out political and economic reform in support of
open markets, including “establishmen; of transparency in
regulatory and other governmental decision making.” 22 U.S.C. §
5R11(6) (B). USAID sought to accomplish the task, in part, through

two Cooperative Agreements with Harvard.

A. The Cooperative Agqreements

15. In December 1992, USAID ﬁnd Harvard entered into the
first Cooperative Agreement, ;;rsuant to which Harvard agreed to
provide advisory teams to assist Russia in efforts to privatize
assets held by the government. The scope of this Cooperative
Agreement was later expanded to provide support for legal reform
and capital market initiatives. The Cooperative Agreement stated
that “HIID's role in‘the projeet is unique in that it..;

operate[s] in a supervisory and regulatexry capacity te the overall

project.” The Cooperative Agreement included a component for
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Harvard to assist in developing laws and regulations to “ensure
competition, transparency and fair play” in, among eother things,
the development of the securities market.

16. Harvard signed & second Cooperative Agreement with USAID
in October 1995, entitled "Impartial Oversight and Strategic
Guidanée for Privatization and Market Reform Programs in Russia.”
Harvard’s role was to provide strategic guidance.toc the capical
market development effort. This guidance included coordination
and impartial oversight over various contractors engaged by USAID
to provide assistance te Russian institutions. The Agreement
stated: "The ultimate success of these programs is bf the utmost
importance to USAID and to the Government of Russia.” It also
provided that Harvard “shall provide unbiased input to, and .
overall day-to-day manégement, review and evaluation of, the
privatizaticon and market reform pregrams.” . The Agreement further
provided that the “re&ipient must Hevelop the complete confidence
and trust of the host government and alsec the array of donor
agencies” and that "a completely neutral third par:y} void of any
vegted interest ih the contracting process, is required.”

17. In implementing these Cooperative Agreements; Harvard,
Shleifer and Hay undertook to act on behalf of the United States
in overseeing a program to provide advice to Russia, te act as
advisor to USAID on what policies to pursue, and to assist in

managing the privatization and post-privatization assistance
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effort in Russia. By virtue of these undertakings, Harvard,

Shleifer and Hay owed fiduciary duties, including a duty of
loyalty and utmost good faith, to the United States. These duties
included the duty not to engage in any conduct which could result
in conflicts of interest, and to disclose any financial interests
they had in the matters within the scope of their advice and
management .

18. Harvard, Shleifer and Hay understood that they had
undertaken to implement the United States’ strategic goals in
Russia and to act on behalf of USAID. For example, in its Firsf
Quarter 1595 Performance Report to USAID, Harvard stated: “In the
first quarter of 1595, Professor Andrei Shleifer of Harvard
University continued to direct technical assistance on behalf of
the U.S. Agency for Internaticnal Development through a
Cooperative Agreement with EIID.”

19. Similarly, in the 1996 Workplan submitted to USAID,
Harvard stated: "At all times, HIID will emphasize the strategic
policy objectives of the U.S. government.” -

20. shleifer himself explained the significance of this work
o the United States. In his 1995 book, Shleifer wrote:

Western governments give aid to Russia not because they

are charitable, but because their own naticnal security

interests demand a stable and peaceful transition from

communism. Economi¢ aid to Russia is probably the least
expensive and most effective form of defense spending by

either the United States or Western Europe.

Maxim Boycko, Andrei Shleifer and Robert Vishny, Privatizin
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Rugsia 142-43 (1995).
B. 8 ifie Conflict of Int P ibitions

21. In addition teo the prohibitions against investing in
Russian markets which were inherent in their positions, Shleifer
and ﬁay were subject to government contract provisions, government
regulations and intermal Harvard peolicies concernming impartial and
unbiased aévice and conflicts of interest. For example, employees
of the grantee, Harvard, were prohibited by the sPecific terms of
the Cooperative Ag:eementé from investing in a country in which
they were assigned work. Both Cooperative Agreements provided:

[Nlo employee of the grantee shall engage directly or
indirectly, either in the individual’s own name or in
the name of or through an agency of another person, in
any business, profession, or occupation in the foreignm
countries to which the individual is assigned, nor shall
the individual make loans or investments to or in any
business, profession or occupation in the foreigm
countries to which the individual is assigned.

22. This Agreement also provided that any vieclation of the

policy had to be reported by Harvard to USAID.
23. In addition, the Cooperative Agreements incorporated 22

C.F.R. § 226.42 or its similar predecessor provision. 22 C.F.R. §

226.42 provides:

[Tlhe recipient shall maintain a code of standards of
conduct that shall govern the performance of its
officers, employees or agents in the awarding and
administration of contracts using AID funds. Conflict
of interegt situations involving employees, officers or
agents or their immediate families shall be avoided.

The recipients’ officers, employees or agents shall
neither solicit nor accept gratuities, favors or
anything. of monetary value from contractors or portential

5
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Contractors.

24. HIID's Overseas Manual, which was provided to USAID,
also contained a conflict of interest pelicy which restricted the
activity of HIID employees and members of their families when
conducting work in other countries. It provided:

HIID employees and members of their families may engage

in no {inancial transactions or investments within the

Project Country .... Such transactions or investments

include maintenance of savings accounts or the purchase

of savings certificates, holding of debt instruments,

maintaining any interest whatsoever in any local
business, or making investments of any kind in the

Project Country.

25. Harvard’'s Faculty of Artes and Sciences, of which
‘Shleifer was a member, also had a conflist of interest policy
which required the disclosure of potential conflicts of interest,
including any relationship “that might enable a member to.
influente Harvard's dealings with an outside organizatien in any
way leading to personal gain or to improper advantage for anyocne . *

26. In its June 1995 submissién to USAID in connection with
its proposal for the second Cooperative Agreement, Harvard
included a required Conflict of Interest Statement, which stated:

As a non-profit, acaéemic institution, Harvard is

committed to maintaining an objective and unbiased

role.... In substance and principle, HIID already

provides impartial oversight under its current
Cocperative Agreement.

C. Ihe Investments

27. While they were acting on behalf of USAID and under the

restrictions described above, Shleifer and Hay, along with

10
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2immerman and Hebert, engaged in at least the following
investments and businegses in Russia in areas that were within the
scope of their economic and legal advice on behalf of USAID:

(i) In 1954, Shleifer and his wife Zimmerman invested
$200, 000 through Renova-Invest, a United States/Russian
investment entity, in various Russian companies,
including an aluminum company for which Hay and others
funded by USAID later provided legal services. Through
Renova-Invest, Shleifer and Zimmerman alsoc invested
§60,000 in Russian government debt ("“GKO‘'s”);

(1i) Also in 1594, Shleifer, Zimmerman and Hay purchased
several hundred thousand dellars worth of shares in
Russian oil companies and had the shares registered in

the name of Shleifer’s father-in-law;

(iii) Hay, Zimmerman, Hebert and Shleifer participated in the
- launching and financing of (i) Russia‘’s first licensed
mutual fund, which was started by a company (Pallada)

- founded and managed by Hay’'s then girlfriend (now wife)
Hebexrt, and/or (ii) Russia’s first licensed mutual fund
depeository, the First Russian Specialized Depository
("FRSD”), which was started by Hebert’s business

partner, Julia 2Zagachin;

(iv} Hay and Hebert participated in creating a real estate
advisory/property management firm to work with Hebert in
starting a real estate mutual fund, and to leage
properties to and manage properties for a project to
which Hay was a key advisor; and

(vl Hay assisted Zimmerman in her efforts to trade short
term Russian government bonds (“GKO’'s”) and other
government debt and repatriate the profits from such
trades withour paying the required Russian repatriation
tax, and used USAID funded staff and offices to set up
and operate a Russian trading company to implement this
scheme, '

(i) Shleifer’'s and Zimmerman's Investment in Rusgian

Stocks Via Renova-Invest

28. On July 13, 1994, at a time when he was being paid foxr

full-time work on the Project with USAID funds, Shleifer ahd his

11
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wife made a $200,000 investment in Ruasian stocks through a
company known as Renova-Invest (“Renova“), a United States/Russian

investment group.

29 Specifically, in a July 13, 1994 letter, Shleifer agreed

to invest $200,000 in Russian securities through Renova. 0On the

same date, $200,000 was wired to Renova from an account of
Zimmexman.

30. The stocks purchased through Rencova included many of
the maﬁor Russian companies which had been and were being
privatized under plans for which Shleifer was a key advisor.

These companies included Rostelcom, Gézprom. Irkaz, Sayansk,
Bratsk, Vladimir Tractor and Chernogoroneft.

31. In addition, in 2995, $60,000 of these funds and/or the
proceeds from sale of these stocks were invested in GKO's {short
term government bonds) at a time when Shleifer, while being funded
by USAID, was invelved in advisingAthe Russian government on debt
policy and negetiations with igé International Monetary Fund
concerning further extensions of credit to the Russian government.

32. Following these investments, USAID funds were used for
the benefit of the companies in which Shleifer and his wife
Zimmerman had invested. 1In 1995, Renova‘s Russian affiliate
needed legal counsel in Russia to assist it in vertically merging
aluminum companies, including Irkaz, one of the companies whose

stock Renova had purchased for Shleifer. Baped upen Shleifer’s

12
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recemmendation, Renova hired Hay and other USAID funded stafil

working with Hay to perform these legal services.

33. Hay worked on the merger documents himself, and used

ceveral USAID funded lawyers to work on the transaction. The time

spent by these lawyers working on this privace wmerger was charged
te USAID.

34, In addition, Harvard’'s USAID funded projects provided
direct assistance to other companies in which Shleifer had
invested through Renova. Moreover, much of Harvard’s werk on
privatization and posc-pri%atization issues such as market
development, thation; budget, and competition policy had at least
a potential impact on the value of stock in these major Russian

companies.

(ii) Shleifer and Hay’s 0il Stock Purchases With

Parallon Capital and Centrelnvest

35. Also in July 1994, Shleifer and Farallon Capital agreed

to purchase 0il stocks in Russia. VThey agreed that for each
purchaée, Shleifer would invest 10% of the funds and Farallon-
relatéd entities would invest 90% of the funds.

3?. Although shleifer agreed to invest his own capital in
these oil stocks, he arranged for his invéstment in these stocks
to be concealed by having them held in the name of another. At
first this was to be Zimmerman, but the shares were ultimaéely
registered in the name of Zimmerman’'s father.

37. Thus, Shleifer wrote, in the first of two memoranda

i3
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dated July 28, 1994:

The initial investment is anticipatgd'to bg $2 million,
with increase to §5 million if suff}c;gnt ;nvescment
opportunities are available. -Andre; will invest ;0 4
percent as his own capital, with shares to be registere

teo Nancy 2immerman.
Then, in a second July 28, 1994 memorandum, Shleifer changed this
language to "Shleifer will invest 10 percent as his own capital,
with shares to be owned by Nancy Zimmerman.”
38. True and accurate copies of the first and second Jul&
28, 1994 memeranda described above are attached as Exhibit A and
Exhibit B respectively. |
39. Farallon Capital and Shleifer made three sets of
purchases of oil stocks through Centrelnvest in the late summer
and fall of 1994. In each instance, 50% of the shares were
purchased in the name of Farallon-related funds, and 10% wexre
purchased in the name of Shleifer’s father-in-law, with all or
some of the funds for Shleifer’'s lbt coming from Shleifer, Nancy
Zimmerman and Hay, as set forth below:
(A)  On Rugust 11, 1994, Shleifer wired $165,000 from his
jeint checking account with Nancy Zimmerman to a Channel
Islands bank for the purchase of 30,000 shares of the
Russian oil company Purneftegas. ,
(B) ©On August 31, 1994, Shleifer sent a $99, 000 check from
his own money market account to his father-in-law, who
in turn wired $165,000 to a Channel Islands account for

the purchase of 5,000 shares of the Russian oil company
Yuganskneftegas.

{C) On September 20, 15%, Shleifer deposited a $66,000

check from Hay to Shleifer into Shleifer‘s individual
account. At that time, there was approximately $3,000

14
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in Shleifer‘s account. Shleifer deposited an additicnal
approximately $6,000 in the account., No other funds
were deposited in that account prioxr to November 4,
1994. On November 4, 1994, Shleifer wired $19,000 from
this account teo a Channel Islands account for.the .
purchase of 1,000 shares of stock of the Russian oil

company Varieganneftegas.
40. Out of the 519,000 wired by Shleifer to purchase the
Varieganneftegas shares on November 4, 1554, a minimum of slightly
less than 510,000 of Hay's funds was used.

41. Nonetheless, approximately five months after the USAID
investigation into these matters began; in August 1997, Shleifer
sent a $66,000 check to EHay's father with a note claiming that he
had not been able to put the funds to any “good use.” Although
Shleifer had the use of his subordinate’s funds for almost three
vears, he paid no interest on the $66,000 to Hay.

42. Just before these oil stock purchases began, Hay
directed 2 ﬁSAID funded Harvard employee to do reséarch en the
price of Russian stocks, including specifically gathering price
quotes on Russian oil stocks and reporting those to Hay in a
written memorandum. Hay also used another USAID funded employee
and a USAID funded centractor to have these oil stock purchases
confirmed in the Russian registries of the companies purchased.

(34i) Involvement in the First Russian Specialized

Depository and Pallada Asget Management

43. Beginning in late 1995 or early 1996, Hay, Hebext,
Shleifer, Zimmerman, and USAID funded Harvard employee Julia

Zagachin, put.together, promoted and/or financed a plan to launch

15
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the first Russian mutual fund management company (*Pallada”) and

che first Russian specialized depository (*FRSD”) . These

businesses were predicted to be quite profitable and both required
licenses from the Russian Securities Commission, an entity which
Harvard, Shleifer and Hay helped establish and to which H&rvard,
shleifer and Hay were Key adviscrs. Both Pallada and the FRSD
received the first operating license of their kind ever is#ued by
the Russgian Securities Commission;
44. Hay actively scolicited investments in Pallada and the

FRSD from Zimmerman, the Farallon companies and others. Hay
traveled to Boston to participate in scme of the meetings with
.represen:atives of at least one potential invester, Aldrich,
Eastman & Waltch and/or its affiliates (“REW“).

| 45. On or about March 29, 1996,.Hebert sent to AEW affiliate
Commonwealth Property Investors (“CPI”) a business pla# (the
*Business Plan®) to create a Rugsian domestic fund hanagement
company to launch one of the first mutual funds in Russia. The
Business Plan for what was to become Pallada and fhe FRSD sought
investors to contribute $3.5 million in exchange for 30% of the
quity of the proposed company. The Business Plan predicted thét
the company would generate $28 million annually in pre-tax profits
in the first five years of operation. It stated that the
management team would “consist of a Chief Executive Officer,

Elizabeth Hebert, and a Chief Operating Officer, Julia Zagachin.”

16
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ar the time, Zagachin was being paid as a full-time employee of

Harvard on the USAID funded Project under Hay's supervision, while

in fact working on starting this private mutual fund and/or

depositery business with Hebert.
46. Hebert and Zagachin planned to use their close
relationship with the Russian Securities Commission to which Hay

was a key advisor to gain a competitive advantage over other

funds. The Business Plan stated:

The timing is critical to ensure the Fund is able to
benefit from expected barriers to entry, the first of
which is an untested licensing procedure for the fund
management company. ... It is expected that the fact
that the team is well known to and trusted by the
regulators suggests that it will be able to facilitate
the issuance of licenses and c¢lear other regulatery
hurdles which are expected to be a hindrance to

competitors.

47. Hebert also indicated that she and Zagachin zntendedlto
use the services of the Institute for Law-Based Economy {(“ILBE"),
a Russian affiliate of the Harvard Project under the direction of
Hay and largely funded by USAID; The Business Plan stated:

(I}t will also be important to develop solutions in
close co-operation with the Federal Commission which
intends to carefully regulate these furictions. ... To
ensure full compliance the Institute for Law-Based
Economy (the Russian non-profit that drafted the
Regulations) has already been retained to provide advice
in the consideration ¢f various opticons and to
facilitate the development of those options where
regulatory assistance is required.

48. In a May 20, 1996 memorandum, Hay solicited investments

in the proposed mutual fund depository business. Attacked as

%,

17
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Exhibit C is a true and accurate copy of che memorandum from Hay
to zimmerman, except that the handwritten notes thereon were added

by Zimmerman. This memorandum was faxed from Hay's office to the

office of Zimmerman.

¢9. In this solicitation memorandum, Hay stated that “we”
are seeking an investment of §1.2 million in the FRSD. In the
memorandum, Hay noted that the regulations governing muctual funds
*were drafted by the Russian legal team that I manage.” He touted
the likely.sﬁccess of the investment based primarily on its close
relationship with the Russian Securities Commission, and
specifically stated that “we are 1ik§iy to get a license before
anyone else which will give a significant firgt mover advantage.*
Hay also stated: “Given this project's relationship to the Federal
Commission, any other attempts by definition will be in a ecatch up
mode . *

50. In this memorandum, Hay described the proposed wmutual
fund management company as pa;; of a package together with the
propesed mutual fund depository (which was actually supposed to
act as an independent watchdog with respect to such mutual fund
management companies). Hay stated: ™“We are nét interested in
your investment in the'Speczglized Depositcry unless this is
helpful to raise the funds needed to start the Fund Management
Company [being created by Hay’'s girlfriend Hebert)” because, among

other things “"we frankly want to start both of these things at the

a8
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same time and are tying our futures to this strategy.
§1. 1In the memorandum, Hay also stressed the expected

profitabilicy of the business. The memorandum stated:

[I]f we were to assume that this Specialized Depository
'has a large market share and that it were to process
millions of aceounts, it would be an extremely
profitable operation! We are certainly well positioned
to achieve such success if Yeltsin wins the election and
the mutual fund industry booms in Russia (and we expect

both of these things to happen).

S2. Begimnning at least in early 1996, Zimmexrman and/or
Shleifer planned to invést in Pallada and/or the FRSD. Ziwmerman
planned to be the lead investor, asgisted in the structuring of
the transactiocns, and soliciﬁed others to particip&te with her in
the investments, including AEW and/or its affiliates. Shleifer
had knowledge of at least some of these plans and attended at
least one meeting with AEW representatives where AEW’s and
Zimmermén's potential investments in Pallada and the FRSD were
discussed. He and Zihmerman also.:raveled to Moscow to meet with
Zagachin, Hebert and Hay concernming these plans and inveétmencs,
and contributed funds for the financing of Pallada, as set forth
in érea:er detail below.

53. On or about May 1, 1996, 2immerman wrote a memorandum
to Hebert and Zagachin in which Zimmerman stated that her
*investor group is interested in acquiring 49% of the depository
in exchange for $600,000.00 in equity investment. The investor

group would also put up $600,000.00 in exchange for 20% of the

19
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mucual fund management company.”

54. On or about June §, 1396, Shleifer wrote a memorandum

ro Hay marked "Strictly Confidential” which stated: “Nancy and 1

had a long talk. We are meeting with AEW on Tuesday PM. -

on the following Tuesday, June 11, 1856, Shleifer participated in
a meeting with Nancy Zimmerman and AEW repregentatives concerning
the proposed investment by'AEw and Zimmerman in the depository and
mutual fund management company businesses being launched by
Hebert, Hay and/or Zagachin.

£5. On August 16, 1996, the Russian Securities COmmission.to
which Shleifer and Hay were advisors modified the specialized
depository regulations to, among other things, permit a waiver of
the requirement for the manager of such a specialized depository
to have prior experience in investment funds. This modification
enabled Zagachin, wheo did not have such experience, to be such a
ménager of the FRSD.

56. On or about August 19, 1956, Shleifer and Zimmerman
visited Moscow and had a closed door meeting with Zagachin, Hay
and Hebert. Approximately one week later, on August 27, 1996,
$400,000, including $200,000 which came from Jonathan Hay’'s
account, was wired from the account of Jonathan Hay’s father %o
Oasis Financial Services (“Oasis”). Zagachin’s holding company for
the FRED.

57. On September 3, 1956, the $400,000 which had been
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rransferred to Oasis by Jonathan Hay's father was used to purchase

~he FRSD for Julia Zagachin’s company (0asis) from the prior

owner. |
From that time uncil the time this USAID investigation

5B.
began.in April 1997, Hay and his father provided the $400,000 of
required minimum capitalization for the FRSD. At the same time,
Hayv continﬁed to supervise regulations relating to FRSD, and to
direct technical assistance funded under separate contracts by
both USAID and the World Bank to the benefit of the FRSD. When
Zagachin and Hay learmed about the USAID investigation in late
March or early April 1997, the money was quickly repaid to Eay and
his father.

59. Although Hay and his father transferred the $400,000 to
Julia 2agachin’s company, Oasis, directly, the transaction was
documented #s a loan from Hay's father to Hebert, a locan from
Hebert to Zagachin, and a loan from -Zagachin to ODasis.

.60, Zimmerman and Shleifer provided funding and/or
capitalization for Pallada as follows:

{a) In or about November 1996, Zimmerman invested
approximately $500,000 of her company’s funds through
the first mutual fund created by Pallada. Shortly after
the USAID investigation began, in May 1997, the
remaining funds and profits thereon were repaid to
Zimmerman’s company.

(b) On February 25, 1957, Shleifer wired $200,000 fyxom his
and Zimmerman’'s joint account for the benefit of
Pallada. He wired approximately one third to Pallada’'s

landlerd and the other two thirds to Boston Capital
Management, the helding company for Pallada.
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61. The statutes and regulations governing the creation of
the Russian Securities Commisgion and the creation and licensing
of these mutual funds and depositories were, to a significant
extent, drafred by or in coardination with the USAID funded teanm
under the direction of Hay and Shleifer, which Ray described as
the “Russian legal team that I manage."”

62. In addition, during the same time peried in which
Shleifer wired his and his wife's funds to Pallada’s holding
company and Hay and his father’'s funds were financing the FRSD,

Shleifer and Hay worked on matters pursuant to the Cooperative

Agreements relating to capital markets, including specifically the

tax treatment of mutual funds.

63. On or about February 26, 1997, just a day after he wired
the funds to Pallada, and ar a time when the tax experts 6n the
Prcject had clashed with Hay over capital markets taxation,
Shleifer threatened to ostracize ﬁhe chief tax expert. 1In
particular, Shleifer threatened to ensure that expert’s group
would be ineffective in Russia if that expert accepted USAID

funding for a Ruasian tax-project independent of Shleifer and

Harvard,
{iv} Hay- ation of a ivate Real te Firm
64. Beginning in the spring of 1996, while still employed
full-time on the USAID funded Harvard Project, Hay worked together

with Hebert and certain USAID and World Bank funded employees

22




SEFLo—udyd 185 24 wDS 202 6267628 P.24

under his direction to start a real estate development and/or

property management business. This business was to ceam up with

Hebert's mutual fund company and CPI tc create a real estate
mutual fund and to develop and manage real properties in Russia.

65. As part of this plan, Hay was to deliver a public
program to which he was an advisor as an anchor tenant for some of
the properties his proposed private group would -help develop.
Hay’'s private group was to receive a portion of the profit from
the rents paid by the public program.

66. In furtherance of this plan, on April 1s, 1996, Hay
faxed a memorandum to the CPI regarding the “Draft Terms of
Agreement”, in which Hay confirmed his proposal to “put together a
small team ... which would ineclude myself .,. to provide real
estate services to CPI.” Hay proposed to “form an entity joiqtly
with CPI ... that would have the goal of purchasing, developing |
and maﬁaging real estate projects.in Russia‘’s regions. ...~ The
team would be compensated in part Dy equity in the real estate
projects developed, as well as Payment on an hourly basis for
services rendered.

€7. A true and accurate copy of the April 1S5, 199¢
memorandum from Hay to CPI is attached as Exhibit D.

68. Hay also proposed that he and CPl work together with

Hebert to found a Russian real estate mutual fund. He wrote in

his April 19, 1996 memorandum:
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Real Estate Mutual Fund. The Real Estate Services Group
should alse form together with CPI a domestic mutual
fund to invest in real estate. This project would.
combine expertise of CPI, [(Hay’'s] Real Egstate Services

Group. and piggyback on the mutual fund infrastructure

being created in the project with Elizabeth Hebert.

€9. Subsequently, Hay and CPI had further discussions
concerning a proposed real estate venture and, in May 1956, CPI
confirmed its understanding that it would form a real estate
services company'to be owned 50% by CPI and 50% by "Hay & Key
Russian Partners (50%).” One of the goals of this company was to
“[£]ind and package properties that CPI can purchase and lease,”
including to a public program'to which Hay was an advisor. The
proposal specificélly noted that “the lower the costs to buy and
the higher the rent, the earlier and higher will be [their)
profits.”

70. Thus, Hay was negotiating a deal by which he would
profit personally by charging higher rent to a public program
while he was serving as an adwisor ﬁo and about the program.

'71. 1In furtherance of this plan, Hay and other publicly
funded staff under his direction attended 2 meeting on behalf of
this real estate company, which was named Koroma. At that
meeting. HKay and other publicly funded staff handed out Korocna
business cards with their names printed on them and solicited
business for Korona. Hay alsc arranged for Korona to receive

contracts for managing the offices of the publicly funded advisory

organization he was overseeing.

24



SEr—Zo=—Zuiy 184 24 WDs 282 6267528 P.26

72. Hay was also involved in providing advice to the Russian

Securities Commission concerning the creation of a regulatory
scheme to permit mutual funds to invest in real estate, while at

the same time he was planning to participate in the creation of

such a mutual fund himself. Hay took USAID funded staff to

Siberia to wview potential properties and charged their time and

travel expenses to USAID. Hay also used his USAID funded position

to assign World Bank funded staff te work for Hebert in launching
the proposed real estate mutual fund, and he permitted Hebert to
use USAID funded and/or World Bank funded office space for these

purposes.

(v} Hay’'s and Zimmerman’'s Scheme for Hay, His Father
and FFIA to Trade Russian Government Bonds (GKO’s)

Without Paving Repatriation Tax

73. Hay assisted Shleifer’s wife Zimmerman and others at

FFIA beginning in late 1995 or early 1596 in creating a scheme to
trade in short-term ﬁussian goverﬁment bends (“GKO’‘s”), and to
repatriate the profits to the United States beyond the limits
otherwise permitted by the Russian currency exchange rules. At
the time, profité from GKO sales in Russia by foreigners were
subject to a substantial tax to prevent foreigners from taking the
high returns available on these bonds out of the country.

74. Hay and Zimmerman devised a scheme to repatriate:the
profits from the GKO trades by disguising the profits as “loan

payments® s@ as to avoid the Russian repatriation tax. FFIA set
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up a Russian company. Novy Mir or New World Capital, which took

our a “loan” of $5,000,000 from Central Illinois Bank and used the

funds to invest in GKO's. This “loan¥ was 100% secured by a

cercificate of deposit purchased by the Farallon entities at the

central Tllinois Bank and guaranteed by the Farallem entities.
The profits on the GKO trades were sent to the Central Illinois
Bank as loan repayments and then paid to the Farallon entities.
These transactions were entered intc by Central Illinois Bank at
the reguest of Nancy Zimmerman’'s father, a shareholder and member
of the Board of Directors of the Central Illincis Bank's holding
company .

75. The General Director of Novy Mir was a full-time
employee of Harvard’s Russian affiliate, ILBE, paid with USAID
Cooperative Agreement funds. This General Director, Hay, and at
least one other USAID funded staff person all assisted in the
scheme.

76. Hay and his father invested in and profited from these
GKO sales. On or about June 17, 1556, Hay’s father purchased |
§150,000 worth of GKO’s from Zimmerman's company using $50,000 of
Jonathan Hay’'s funds. On or about August 30, 1996; Hay’s father
sold the GXO’‘s and Zimmerman’s company paid him by wire $160,800.
On or about September i0, 1996, Hay’'s father transferred to
Jonathan Hay §$53,35%9, including $3,359 in profit on this six week

investment.
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7+  pAs an advisor to the Russian Deputy Prime Minister for

Economic Affairs on stabilization policy (including government

debt policy) an& ac 2 participant in negotiatiens goncerning

financing of the Russian government debt, Shleifer had valuable
confidencial information concerning the Russian bond market.
Accordingly, he was in a position where he would have been likely
to have haa advance notice if the government were suddenly going
TO stop backing irs debt. This allowed Shleifer, Zimmerman, Hay
and Hay's father to aveid the significant potential risk in this
market which (along with the exclusion of foreigners) resulted in

the high returns from which they all profited.

78. Shleifer's own writings e;plain the significant economic
value of such information. In a 1997 article written with Daniel
Triesman, Shleifer stated:

For most of 1994-96, rates of return on GKOs were far above

the inflation rate, rising at one point to more than 150 per

cent a year in real terms. .... But since the risk could be
fully or partly eliminated by advance information of changes

in government policy, this information in effect served as a

barrier to protect rents in the market for those dealers

sufficiently close to the f£inancial authorities te be sure
they would be informed.

79. By virtue of their positions as advisors to Russian
officials, and their participation in the érafting of Russian
stabilization and debt policy, Shleifer and Hay were sufficiently
close to Russian financial authorities to expect that they would

be informed of changes in government debt policy.
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f Members Were Aware of Problems on

t, Including the Misuse of Funds and
But Harvard

D. Ocher Harvard scaf

the Harvard Projec
Preferential Treatment to Pallada and FRSD,

Failed o t .

80. Harvard also mismanaged and failed to supervise properly

the Project, and failed to gsafeguard the USAID funds entrusted to

Harvard. Harvard was paid by USAID specifically to provide this
type of administrétive oversight, but failed in its oblig#tion to
do se properly. Instead, Harvard administxators were aware of
abuses and allowed them to continue. For example, the HIID
Assistant Director for Contract Administration was aware of and _
repeatedly objected tc the high salaries and perks given to
ceitain project staff members with USAID funds. She complained
that scme of the payments were “double-aipping" and wrote to
Shleifer, *I can‘t imagine that you will do anything about thié,
but T believe that it is not right all around and does hot show
good faith on anyone’s part.* On another occasion, this Contract
Administrator also warned that she ;ould "rue the day” for Harvafd
and HIID that thesg *galaries and add-ons” became known to USAIb._
Ameng the persons whose galaries and benefits shé objected to were
those involved in assi#tiné Bay, Shleifer, Zimherman, Hebert and
Zagachin with their varjous private businesées and investments.
81. Harvard financial administrators and/or staff were also
aware that numerous employees on the USAID funded payroll at
Harvard’s subcontractor, ILBE, were hired for impfoper reasons,

unqualified and/or did not show'up for work on a regular basis,
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other than'to collect their pay of tor the free lunches.

Nonetheless, Harvard continued to bill these graff to USAID.

g2. Harvard ctaff members also were aware that in the summer

and/er fall of 1996, Zagachin and Hebert were permitcted to use

usaID funded office space, phenes, mailbox and faxes and

facilities for their private businesses, i.e., the establishment

of pallada and the FRSD.

§3. Harvard staff members alsoc knew that in September 1996,
Hebert and zZagachin moved together into space funded by World Bank
1pans and that this raised at léast the appearance of favoritism.
For at least several months, the FRSD and Pallada were apparently
the only mutual fund and depository permitted to use World Bank
funded space at the first Collective Investment Center, space
intended to prov;de information about mutual funds generally At
some point in the fall of 1996, Harvard staff members also learned
that Pallada was owned-1.86 percent by an entity affiliated Ulth
iLBE known as ILBE Consulting.

84. In the fall of 1996 and the spring of 1557, several'
Harvard staff members and/or consultants sought out Hay and/or
shleifer and raised with them the potential conflict and
appearance of conflict arising from Hay’'s relationship with
Hebert, and the favorable treatmeﬁ: that Pallada was receiving
froﬁ Hay. Although Hay purported to recuse himself from all

matters dealing directly with Pallada, to the knowledge of Harvard
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sraff members, he did not do so. In fact, during the same rime

period, shleifer approved Hay's assuming a position of greater

responsibility with respect to the capital markets and mutual fund

- regulations work, and sought To fire at least one of the persons
who had raised the conflict issue.

§5. Competlitors of Pallada also raised w;:h RHarvard

personnel the jgsue of unfavorable treatment toward them and thez:
concerns that there was not a jevel playing field in the emerging
Russian mutual fund market due to Hay’'s association with Hebert.
garvard's actioms, instead of fulfilling their intended purpose of
fostering trust and openness in the hascent mutual fund market, in
fact involved exactly the type of favoritism and percezved and
actual barriers to entry and success that the United States was
spending hundreds of millions of dollars to dispel.

g86. Xey Harvard employees wefe marginalized and/or removed
after they objected to, oF refused to participatg in, the misuse
and/@r divergsion of USAID aﬁa other public funds. Numerous
Harvard employees weye aware of the fact that USAID funded
resources were being misused £or the benefit of Hebert and
zagachin and otherwise. Nonetheless, corrective action was not

taken by Harvard to address and rectify these issues.
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vI. LEGAL CLAIMS
COUNT L

(False Claims Aét - False Claims - all pefendants)

g7. This is a claim for treble damages and ecivil penalties

under the False Claims Act, 31 v.8.C. § 1729 (a) (1}, for Defendants

knowingly presenting, oI causing to be presented, false and/or

fraudulent claims for payment ©OI approval to the United States.

ge. The Unicéd Scates repeats and realleges each allegation
set forth above in paragraphs 1 through 86.

8§9. By viftue of the acts described above and others,
Defendants knowingly submitted and/er caused to'be‘submitted false
and/or fraudulent claims in the form of Harvard’s and other USAID
contractors’ invoices and/ox ecagh reporte to USAID. True and
aceurate copies of Harvard’'s cash reports or invoices to USAID are
attached as Exhibit E. Harvard’s cash reports such as those
ateached as Exhibit E falsely stated that all digbursements listed
rherein were made “for the purpose and conditions” of the
Cooperative Agreements. These statements were false because the
services provided were not in conformance with the purpose9‘and 
conditions of the Cooperative Agreements, including specifically
the prohibitions on igpvestments in Russia.

80. These statements were also falpe and/oer fraudulent
pecause they included gspecific impermissible charges which were

not for the purposes Or condirions of the Cooperative Agreements,
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the compensation of at least one

including, but not limicted to,

USAID staff person te do research on the price of ocil stocks and

at least fave USAID funded persons to work on & private aluminum

company merger involving an aluminum corpany in which Shleifer and

zimmerman held gtock; Zagachin'’s full-time salary, as well as her

travel, at the ctime she was working on launching a private

pusiness with Elizabeth Hebert; the payment of ctime and ctravel
costs for a trip to investigate proposed real estate investments
py CPI and/oz Hay: the costs of USAID funded office space and
eguipment; and payment for the time of Hay and other USAID funded
staff and consultants who assisted Hebert, Zagachin and Zimmerman
ipn their various business operations in Russia.

1. These statements were also false and/or fraudulent
pecause Harvard, Hay and shleifer nad contractual and/or fiduciary
duties te che United States which required its Project Director,
shieifer, and its General Dzrector. Hay. to refrain from investing

in Russia and to disclose any financial interests in Russia. BY
fEiling ro disclose their perscnal and financial interests in the
macters which were within the scope of their duties on behalf of

USAID. Shleifer, Hay, and Harvard made false or fréudulent

misrepfesentatians te USAID.

52, Had Harvard disclosed these advisors’ personal financial
involvements in Russia, USAID would have insisted upon their

removal from the Project and refused to fund all subsequent

32




oEF-2B-288  18:23 WDS

202 6267628 P.34

amendments 2and contracts lsd bY them, as it ulcimately did in tne

spring of 1997 when it jearned of some of these advisors’

financial interests in Rugsia.

g3. The United States paid Harvard’'s and other CORTractors’

invoiées pased on Defendants’ false and/or fraudulent statements,

ineluding misrepresentations and material omissions.

94. ‘By reason of these payments, the diversion of USAID

funded resources to imMpIoper purposes, and the harm to the United

States’ program in Russia due to Defendants’ conduct, the United

states has been damaged.

QOUNT II

(False Claims 2ct - Falge Statements - All Defendants)

95. This is a claim for treble damages and civil penalties
under the False Claims ACt, 311 U.8.C. § 3725(3)(2), as amended,
for Defendahts knowingly making and/or causing to se made or used,
falge and/or fraudulent siatementé or records tc get false and/or
fraudulent claims paid or approved by the United States.

9§. The United States repeats and realleges each allegation
set forth above in paragraphs 1 through 54.

97. Defendants made and/or caused to be made false and/or
fraudulent statements to USAID by failing to disclose to USAID
material facts concefning their lack of financial
disinterestedness in the matters under their supervision, which

Harvard, Shleifer and Hay had contractual and/or fiduciary duties
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co disclose.

98. By virtue of the acts described above and others,

Defendants knowingly made or caused to be made false and/or

fraudulent statements CI records to get false and/or fraudulent

claims paid or approved by the United States. These false and/or

fraudulent statements included the failure to disclose material

facts, specific false certifications such as those attached as

Exhibit E, as well as the false 1995 Conflict of Interxrest
Statement submitzed by Harvard to USAID. As a'result of these
false and/or fraudulent statements and misrepresentations, USAID
continued to pay Harvard and other contractors under Haivard's
.supervision. By reasen of these payments, the diversion of USAID
funded resources to improper purposes, and the harm to the United

States’' program in Ruasia due to Defendants’ conduct, the United

States has been damaged.
COUNT III
(False Claims Act - Conspiracy - All Defendants)

99. This is a claim for treble damages aﬁd civil penalties
under the False Claims Act, 31 U.S.Q. § 3729(a)(3), against
Defendants for conspiring with others to defraud the United States
by getting false and/or fraudulent claims paid or allowed by the
United States.

100. The United States repeats and realleges each allegation

set forth above in paragraphs 1 through 98.
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101. Defendants agreed to engage in the conduct describec

above, including the use of the respurces and services funded by

USAID for the personal and/or business benefit of the Defendants

instead of for the purposes provided for by the Cooperative
Agreements, and engaging in private businesses in vieolation of

Harvard’'s, Shleifer’'s, and Hay’'s duties to the United States.

102. By virtue of the acts described above and others,
pefendants knowingly conspired to defraud the United States by
getﬁing false and/er fraudulent ¢laims paid by the United States,
including the invoices attached as Exhibit E.

103. The United States paid these claims because of
Defendants' fraudulent misrepresentations and omissions.

104. By reason of these payments, the divergsion of USAID
funded resources to improper purposes. and the harm to the United
States’ program in Russia due to Defendants’ conduct, the United
States has been damaged.-

COUNT IV
(Common Law Fraud - Harvard, Shleifer, Hay)

105. The United States repeats and realleges each allegation
set forth above in paragraphs 1 through 104.

106. Defendants made and/or caused to be made fraudulent
representations to the United States, including the invoices
att#ched as Exhibit E.

107. Defendants made and/or caused fraudulent material
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represencations o the United States, including the failure co

disclose facts when they had a duty to 50 disclese, with actual

xnowledge of their fraudulent nature and/or with reckless

disregard for their truth.

108. Defendants intended that the United States rely upon
rhese material misrepresentations.

109. The United States did, in fact, reasonably rely upon
pefendants’ fraudulenc representations, as a result of which
USAID‘funded resources were diverred to improper purposes and the
United States has sustained damages.

COUNT
. (Breach of Fiduciary Duty - Harvard, Shleifer and Hay)

110. The United States repeats and realleges each allegation
set forth above in paragraphs 1 through 109.

111. Harvard, Shleifer and Hay owed fiduciary duties to USAID
based upon at least: (1) the terms of the Coopera;ive Agreements,
their positions in connection-;;nh those Cooperative Agreements,
and Harvard’s representations to USAID that its advisors would
provide impartial, unbiased advice without any £inancial intexests
therein; and (2) the reliance of USAID on Harvard’'s, Shleifer’s
and Hay's expertise and superior knowledge in the areas in which

they were providing advice and oversight pursuant to the

Cooperative Agreements.

. 112. Harvard, Shleifer and Hay had undisclosed conflicts of
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interest and failed to act in the best interests of the United

grates in the exercise of these fiduciary duties.
113. By virtue of the provisions of the Cooperative

Agreements, and the Trust and responsibility reposed in Harvard by

the United States, Harvard, Shleifer and Hay were responsible for
the faithful accounting and safekeeping of Project assets and the
proper fulfillment of the Project’s purposes in compliance‘with

USAID's terms and conditions.

114. Unknown to the United States and without its consent,
Harvard, Shleifer and Hay breached their fidueciary duties,
diverted USAID funded resources to improper purposes and abused

the trust and responsibility placed in them.

115. As a result of Harvard’s, Shleifer’s and Hay’'s breaches
of their fiduciary duties, and the diversion of USAID funded
recources to improper purposes, the United States has been harmed.

COUNT Vv
(Breach of Contract -BRarvard)

11€. The United States repeats and realleges each allegation
set forth above in paragraphs 1 through'115.

117. By reason of the éctions deseribed above, Harvard
breached its Cooperative Agreements with the United States by not
providing the services for which Harvard billed and by biliing in
violation of the Cooperative Agreements’ terms and conditions,

inecluding specifically the term requiring that employees of the
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grantee not engage in any business, investment or loan in the

country to which the individual is assigned.

118. By reason of the breach of contract described herein,
and the resulting diversion of USAID funded resources to improﬁe:
purposes, the United States has been damaged.

COUNT VII
(Payment by Mistake - Harvard)

115. The United States repeats and realleges each allegation
set forth above in paragraphs 1 through 118.

120. Defendants caused the United States to make pavments
based upon the United States’ mistaken belief that all the
Cooperative Agreements’ requirements and specifications for work
performed had been met and that amounts billed were for work
perfoermed for the purpcses of the Project. In such a
circumstance, payment by the United States to Harvard was by
mistake and was not authorized. |

121. As a result of that mistaken payment, and the resulting
diversion of USAID funded regources tc improper purposes, the
United States has sustained damages.

COUNT VIIT
(Fraudulent Inducement - Harvard, Shleifer and Hay)
122. The United States repeats and realleges each allegaticn

set forth above in paragraphs 1 through 121.

123. Harvard, Shleifer, and Hay caused the United States to

38
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encer into amendments to the £irst Cooperative Agreement anc to

enter into the second Cooperative Agreement based upon the
fraudulent representation that the Cooperative Agreements'’
reguirements and gpecifications for work performed were being met,
and that amounts billed were for work performed for the purposes
of the Project. In such a circumstance, the Agreements and

amendments theretoc were induced by fraud and are void and/er

voidable.
124. As a result of this fraudulent inducement, USAID funded

resources were diverted to improper purposes, and the United
Straces has sustained damages and is entitled te the return of all

funds paid pursuant to fraudulently induced amendments to the
first Cooperative Agreement and pursuant to the second Cooperative
Agreement.
co I
(Unjust Enrichment and bisgbrgement - All Defendants)

.125. This is a claim for recovery of monies which Defendants
have diverted, received improperly, and/or by which Defendants
have been unjustly enriched.

126. The United States repeats and realleges each allegation
set forth above in paragraphs 1 through 124.

127. The Uni:ed.States paid to Harvard amounts in excess of
that to which it was entitled, and/or for services and/or property

which were not properly billable under the texms of the

s



\.\J.

Do TEDT e Lo 24 Wh>

282 6267628 p.a1

~soperative Agreemencs, based on Defendants’ £false and fraudulen:z

staremencts, misrepresentations and emissions, and breaches of

£iduciary duties, by which pefendants have been unjustly enriched.

. Py
In addition, Defendants obtained assess, businesses and pIroiits

from their improper and illegal use of USAID and other public

resources by which they have been unjustly enriched.

128. The United States is entitled to the retumn of honies
diverted and paid improperly, and the disgorgement of any profits
or items of value cbtained by Defendants in connection thérewith,
along with interest from the time obtained.

CQUNT X
(Aiding and Abetting)
(Shleifer, Hay, Zimmerman, Hebert)

129. The United States repeats and realleges each ﬁllegation
set forth above in paragraphs 1 through 128.

130. Deferdants aided and abetted in the wrongdoing described
above, including the diversion of USAID resources to improper
purposes and breach of fiduciary duties, which duties Defendants
knew Harvard, Shleifer and Hay owed to the United States, by
assisting them in using their USAID funded positions, resources
and influenece for the private benefit of the Defendants.

131. Defendants Hebert, Zimmerman and Shleifer aided and
abetted Hay in diverting'USAID funded resourxces and bréaching‘his

and Harvard‘s fiduciary duties to the United States by investing
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nis own money in various private business ventures and well! as ir

directing USAID rescurces under his direction to their private

benefit. These resources included the time of USAID and World

Bank funded staff and office space.

132. Defendants Zimmerman and Hay also aided and abetted
Shleifer in diverting USAID funded resources and ip breaching his
and Harvard's fiduciary duties by investing in various Russian.
equities and concealing those investments from USAID, while
working under Cooperative Agreements which did not permit such
conflicts and pursuant to which Shleifer provided advice'rela:ed
to and potentially affecting the entities in which he had
invested.

133. Defendant Shleifer alsc aided and abetted Hay in
breaching his and Harvard’'s fiduciary duty to the United States by
investing Hay’'s funds in Russia oil stocks at a time when Hay waé
employed under a USAID:funded cOoéerative Agreement which
prohibited such irvestments and required Shleifer te report any
such violations te USAID.

134, Defendants benefitted from their participarion in
Shleifer's, Hay's and Harvard’'s misconduct by receiving
preferential treatment, insiae information and profits for their

and/or their family members businesses.

135. As 'a result of this conduct, and the diversion of USAID

funded resources, the United States was harmed, including by'
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paving Harvard, ancd through Harvard,VShleifer and Hay, funds :c
wnich they were not entitled.
go I
(Civil Ceonspiracy - All Defendants)

136. The United States repeats and realleges each allegation
set forth in paragraphs 1 through 135 above.

137. By reason of the actions described above, Defendants did
combine and agree to commit unlawful acts, including the diversion -
of USAID funded resources and the breach of fiduciary duties
described abdve, by which the United States has been harmed.

138. As set forth above, Defendaﬁts took specific actions in
furcherance of that conspiracy, including the use of USAID funded
resources and the transfer of funds to create financial jnterests
for Shleifer and Hay and their family members and associates in
matters which were within the scope of duties of Shleifer, Hay and
Harvard, aﬁd in breach of the fiduciary duties owed by Harvard,
Shleifer and Hay to the UnizeE‘States.

PRAYER FOR RELIEF

WHEREFORE, the United States demands judgment against the
Defendangsvas follows:

A. on Counts One through Three, judgment against Defendants
named therein, jeintly and severally, for triple the damages
sustained by the United States, plus civil penalties as are

allowable by law in the amount of §5,000 to $10,000 per claim,
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costs, and all other proper relief;

B. On Counts Four through Eleven, judgment against the
Defendants named therein, jointly and severally, for the damages
sustained, all profits earned by virtue of their wrongdoing,
punitive damages where permitted by law in an amount sufficient to
punish and deter, pre-judgmen£ interest, c¢osts, an accounting of
all funds paid and/cr received by the Project, and all other
proper relief;

c. On Count Five and Counts Seven through Eleven, an
accounting of, and a constrﬁc:ive trust over, all funds improperiy
paid and all profits and items of value improperly.obtained by
Defendants;

D. And such further relief, on all Counts, as the Court may
deem appropriate.

THE UNITED STATES DEMANDS A JURY TRIAL AS TO ALL ISSUES SO
TRIABLE. :

UNITED STATES OF AMERICA
By its attorneys,

DONALD K. STERN
United States Attorney

By: Y
dee K

SARA M. BLOOM

Assistant U.S. Attorney

Suite 59200, One Courthouse Way
Boston, MA 02210

(617) 748-3265
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MICHAEL F. HERTZ
JUDITE RABINOWITZ c—
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ALICIA J. BENTLEY -
Trial Attornpey v //
U.S. Department of g’usx::.ce
Commercial Litigation Branch
P.0. Box 261

Ben Franklin Station
Washington, D.C. 20044
202-€616-5854

September 26, 2000
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