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IN THE UNITED STATES COURT OF FEDERAL CLAIMS

HAMILTON SECURITIES ADVISORY

}
SERVICES, INC. )
)
Plaintiff, ) CASE NO. 98-169C
) (Judge Horn)
V. }
)
UNITED STATES OF AMERICA, )
)
Defendant. )
)

PLAINTIFF’'S RESPONSE TO
DEFENDANT’S MOTION TO DISMISS
FOR LACK OF SUBJECT MATTER JURISDICTION

COMES NOW, Plaintiff, Hamilton Securities Advisory Services, inc.
("Hamilton"), and responds to Defendant’s Motion to Dismiss for Lack of Subject
Matter Jurisdiction. As shown below, the Court plainly has jurisdiction in this case.
Accordingly, the Defendant's motion must be denied.

INTRODUCTION

In this suit, Hamilton appeals two decisions of the contracting officer: (1) the
contracting officer's constructive denial of Hamilton’s December 10, 1997, claim for
payment of outstanding invoices; and (2) the contracting officer's final decision
asserting a government claim for “at least $3.8 million” against Hamilton. The
government has moved to dismiss for lack of jurisdiction, contending that no

predicate final decision on Hamilton's claims was, or could have been, issued




because the claims were in litigation in another court. ! As demonstrated below,
however, this Court has jurisdiction over both claims.

It has jurisdiction over HUD's claim against Hamilton pursuant to Placeway
Construction Corp. v. United States, 820 F.2d 903 (Fed.Cir. 1990), because the
contracting officer's October 17, 1997, demand for payment of $3.8 million
constituted a final decision on a government claim. The Court separately has
jurisdiction over Hamilton’s December 10, 1997 claim for $1.5 million, because the
contracting officer constructively denied it before the district court litigation was filed
by refusing Hamilton’s October 22 and November 13, 1997 ciaims for release of the

funds. Kit-San-Azusa, J.V. v. United States, 32 Fed.Cl. 647, 664 (1995). None of

those claims was pending before the district court when this suit was filed. Finally,
the district court did not bar the contracting officer's constructive denial of Hamilton's
December 10, 1997 claim because the district court action involved conceptually
different claims based on statutory and constitutional grounds - and not
founded on contract. Accordingly, the Court properly has jurisdiction. and it shouid
deny the government’s motion.
STATEMENT OF FACTS
Hamilton performed work in September and October 1997 under a contract

with the U.S. Department of Housing and Urban Development (*HUD"), for which it

1 Since the government contests jurisdiction here, it obviously does not allege any
fraud. Government counterclaims based on fraud are "excluded from the specific
jurisdictional prerequisite of a contracting officer's final decision established by
section 605(a) of the CDA.” Sharman Co., Inc. v. United States, 2 F.3d 1564, 1568
n. 5 (Fed.Cir. 1993); Simko Construction, Inc. v. United States, 852 F.2d 540, 546
(Fed.Cir. 1988).
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submitted proper invoices totaling $1,505,265. HUD has acknowledged that it is
indebted to Hamilton in the claimed amount. Nevertheless, HUD has wrongfully
refused to pay Hamilton’s invoices on the basis that it has an alleged offset in the
amount of “at least $3.8 miillion.”

HUD'’s offset claim is premised on an alleged breach of contract stemming
from a discrepancy in the running of a computer model designed to identify the most
advantageous set of bids in sales of HUD-held mortgages. HUD received over $1
Billion in two particular sales — the West of Mississippi and North Central sales — but
it claims it might have received $3.8 million more in those two sales had the computer
model discrepancy not existed.

Hamilton disclosed the computer model discrepancy to Nicolas
Retsinas (an Assistant Secretary of HUD and the Commissioner of the Federal
Housing Administration (the “FHA")) and Kathy Rock (the Comptroller of the FHA and
Government Technical Monitor for Hamilton's contract) in December 1996. Although
HUD had knowledge of the discrepancy as early as December 1896, it continued to
pay Hamilton’s invoices until it terminated the contract for convenience ten months
later, on October 17, 1997.

On October 17, 1997, the contracting officer also issued a letter demanding
that Hamilton make a “voluntary repayment” of $3,883,551, which the contracting
officer stated was the amount of loss HUD suffered as a result of an alleged

“performance failure” on Hamilton’s part under its contract. {(Appendix (“App."), pp.




64-65.) The letter stated that HUD was “withholding any further payments due and
owing Hamilton under the terms and conditions of Contract DU100C000018505 and
Task Order 001 until such time as the debt is satisfied.” The contracting officer also
stated that HUD reserved the right to assert “future claims” for additional losses or
damages it might suffer.

On Qctober 22, 1997, Hamilton's attorneys notified the contracting officer that
it “vigorously dispute[d]” HUD's claim for set off and demanded resolution of the set
off claim and other open issues “once and for all.” (App., pp. 66-68.) By letter dated
November 13, 1997, Hamilton then requested the contracting officer to defer
collection of the $3.8 million claim and to “cease withholding all payments owed
Hamilton under the Contract.” (App., pp. 69-71.)

Since HUD took no action, Hamilton submitted a claim in the amount of
$1,505,256 plus interest on December 10, 1997. (App., pp. 72-73.) The amount
claimed was the aggregate of the amounts of Hamilton's September and Cctober
1997 invoices ($868,417 and $636,839, respectively). HUD later acknowledged that
it is indebted to Hamilton in the amount set forth in Hamilton’s certified claim. (Exhibit
6 to the Complaint, transcript, pp. 20-21.)

Hamilton continued to press for a reversal of the set off claim in December
1997, since HUD's failure to pay was jeopardizing Hamilton’s very existence.

Hamilton (and its attorneys) sent urgent letters to the Secretary of HUD (on

2 The govemment’s motion had attached to it an Appendix containing 63 pages. For
convenience of reference, Hamilton has numbered its Appendix consecutively,
beginning with page 64 and running through page 86.
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December 22, 1997) and to HUD’s Office of General Counsel (on December 22 and
29, 1997) requesting release of the withheld funds. (App., pp. 74-82.)
Notwithstanding, HUD’s Office of General Counsel advised Hamilton by letter dated
December 30, 1997 that HUD was exercising set off rights based on Hamilton's
alleged “breach of contract.” (App., pp. 83-84.)

Hamilton filed suit on January 8, 1998 in the U.S. District Court for the District
of Columbia. In Counts 1 and 2 of its suit, Hamiiton sought declaratory and injunctive
relief on statutory and constitutional claims relating to HUD's procedural lapses in
withholding funds. (App., pp. 45-48.) The substance of the set off claim was not
before the district court. Hamilton voluntarily dismissed Counts 1 and 2 on February
17, 1998. (App., pp- 58-59.) The remaining counts against HUD - including Count
7 (constructive debarment) and Count 8 {due process) -- were voluntarily dismissed
on March 4, 1998. (App., pp. 60-62.)

Hamilton filed suit in this Court on March 9, 1998, alleging two breaches by
HUD. First, it alleged that “HUD’s failure to pay Hamilton’s September and October
invoices was wrongful and in breach of contract.” (Complaint q 24.) It then
separately alleged that HUD had no contractual or legal basis for asserting its claim
for $3.8 million and that “HUD's withholding of payments on the basis of allegations
set forth in its October 17, 1897 letter was wrongful and in breach of contract.”

(Complaint ff 21 and 25.)




ARGUMENT

Jurisdiction is not barred by Hamilton’s district court litigation. The contracting
officer asserted a final claim for $3.8 million in October 1997, long before the district
court action was filed, and this suit was filed after the district court action was
dismissed. The contracting officer also constructively denied Hamilton's October 22
and November 13 claims for release of the $1.5 million the contracting officer was
withholding, which had the effect of constructively denying Hamilton's December 10,
1997 claim before the district court action was filed. Finally, since the district court
action involved statutory and constitutional claims — and not contract claims — it did
not bar the contracting officer from deciding Hamilton’s December 10" claim.
Accordingly, for all of the above reasons, jurisdiction lies here.

HUD Asserted A Final Claim For $3.8 Million Against Hamilton

When the contracting officer issued her October 17, 1997 demand letter, she
effectively issued a final decision on a gbvernment claim against Hamilton. The
circumstances here are essentially the same as those presented in Placeway
Construction Corp. v. United States, 920 F.2d 903 (Fed.Cir. 1990), where the Federal
Circuit found jurisdiction over a set off claim against the contractor. The Federal
Circuit found jurisdiction in that case even though the government’'s demand letter
was not labeled “final;” it omitted the boilerplate appeal-rights language, and it
indicated the amount claimed “might” be reduced later. Since the circumstances here

are materially identical, Placeway controls, and jurisdiction exists over HUD's set off

claim.




In Placeway, the contractor submitted vouchers for payment of the Cbntract
price balance after the work was completed. The government retained the balance,
however, because Placeway had not timely completed the work. Placeway then
submitted uncertified demands for payment. The contracting officer decided the
contract price balance would not be “released” because Placeway’'s delays had
exposed the government to potential liability on delay claims by other contractors.
The decision letter contained neither the [abel “Final Decision” nor the notice of
appeal rights that final decision letters normally contain. Placeway, 920 F.2d at 906.
After Placeway filed suit, the Claims Court dismissed, concluding that “because the
CO had not yet ascertained the amount of the set off, no final decision was made by
the CO, and thus the Claims Court had no jurisdiction to decide the dispute.” |1d.

The Federal Circuit reversed, however, reasoning that the contracting officer
“effectively made a final decision on the government [set off] claim” when he declined
to pay the balance due on the contract. It explained that the finality of the contracting
officer's decision granting the government a sum certain was unaffected by the fact
that he “mighf” later decide a different sum was owed. id. (emphasis in original). The
Federal Circuit held as follows:

Accordingly, we conclude that the CO made a final
decision on the government claim alleging damages
because of Placeway's delay in contract performance.
The decision is no less final because it failed to include
boilerplate language usually present for the protection
of the contractor. Moreover, the CO’s decision was
adverse to Placeway and thus it could properly appeal

to the Claims Court.

Id. at 907.




Placeway governs here because the circumstances are precisely the same.
Hamilton submitted proper invoices and demands for payment. The coniracting
officer issued a written decision that neither stated it was a final decision nor included
the standard appeal rights. Nevertheless, the contracting officers written demand
determined both liability and damages. It quantified the amount of the set off as a
sum certain, and it set forth the purported basis for the withholding — breach of
contract. (App., pp. 64-65.)

Moreover, the demand letter properly should be construed as a final decision,
since the contracting officer is prohibited from sending a demand letter without first
issuing a final decision. “No demand for payment under 32.610 shall be issued prior
to a contracting officer's final decision.” Federal Acquisition Regulation (“FAR")
32.608(c).*

These circumstances plainly establish that the demand letter was a final
decision on a government claim, and they belie any current assertion by the
government that the set off decision was not final. Accordingly, the Court has
jurisdiction over this appeal from the contracting officer’s final decision. Placeway,

920 F.2d at 907.

3 This essentially was the same conclusion that Judge Wiese reached in Sharman
Co. Inc. v. United States, 24 CI.Ct. 763, 768 (1991) (concluding that a separate final
decision pursuant to FAR 32.610 is necessary only when the amount is contested
and not where underlying liability is disputed). Judge Wiese's decision was
overturned in Sharman Co., Inc. v. United States, 2 F.3d 1564 (Fed.Cir. 1993), which
was then overruied by Reflectone, Inc. v. United States, 60 F.3d 1572 (Fed.Cir.
1995). -
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HUD Relies On An Overruled Case
Although the government acknowledges that the October 17" demand letter
“potentially could provide a basis for jurisdiction” under Piaceway, it suggests that the

demand here was non-final, citing Sharman Co. v. United States, 2 F.3d 1564

(Fed.Cir. 1993). (Government Brief, p. 9.) The government's attempt to distinguish
Placeway on the basis of Shamman is unavailing, however, since Sharman has been
overruled.

The Court in Sharman concluded that a demand for repayment of progress
payments was not final because it invited Sharman to submit a proposal for deferment
of collection “if immediate payment is not practicable or if the amount is disputed.”

Sharman, 2 F.3d at 1570.* Relying specifically on Dawco Construction, Inc. v. United

States, 930 F.2d 872, 878 (Fed.Cir. 1991), the Court concluded that the quoted
language prevented the demand for repayment from being final because it invited
negotiations on the amount demanded. Dawco held that a claim was not appealable
unless both the amount claimed and liability were disputed at the time the claim was
submitied.

However, as the government should well know, both Dawco and Sharman

were expressly overruled in Reflectone, Inc. v. Dalton, 60 F.3d 1572, 1579 (Fed.Cir.

1995). Indeed, in overruling Sharman the Federal Circuit in Reflectone specifically

referred to the part of that case on which the government now relies:

4 The same language, which is required by FAR 32.610(b)(3) appeared in the
October 17™ letter.
9




Four of our cases followed Dawco by requiring that a
CDA “claim” be in dispute when submitted to the CO:
Shaman Co., 2 F.3d at 1571 (holding government letter
to contractor did not assert a government claim, in part
because amount specified was not yet in dispute) ..

Reflectone, 60 F.3d at 1579 n. 10 (emphasis added). Consequently, Placeway — and
not Sharman — controls here.

Sharman Is Distinguishable Because HUD Conveyed Finality Here

Even if Sharman were good law — which it is not — the facts and circumstances
here are distinguishable. In contrast to Sharman and despite the required solicitation
of a deferment proposal, the contracting officer's demand letter here was couched in
terms reflecting finality. It set forth an unequivocal “demand for payment of the
$3,883,551 loss that the Department suffered as a result of Hamilton's performance
failure” and stated that all amounts due would be withheld “until such time as the debt
is satisfied.” It also stated as follows:

| find this amount [$3.8 million], at a minimum,
represents the monetary loss to HUD as a result of
Hamilton's performance failure. However, the
Government reserves the right to make future claims
against Hamilton to recover any additional losses or
damages the Department may suffer or has suffered as
a result of Hamilton's failed performance.

(App., pp. 64-65 (emphasis added).} This language simply does not express an

interim or tentative decision. Cf. Greenhill Reforestation, Inc. v. United States, 39

Fed.Cl. 683, 687 (1997) (decision was not final because it did not indicate it was

invoking claim and it stated amounts were being held only pending investigation).
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indeed, the contracting officer could not have had in mind the possibility of “future
claims” if she did not consider her letter to be asserting a final “present claim.”

The govemment's actions after October 17" serve to confirm that the
contracting officer's decision was final. For example, the contracting officer refused
to release the Hamilton funds withheld on the basis of her October 17" letter, despite
Hamilton’s repeated demands for such action. (App., pp. 66-71.) Hamilton’s pleas to
other HUD officials similarly fell on deaf ears. (App., pp. 74-82.)

HUD's written communications also confirmed the finality of the October 17"
claim. HUD's response to Hamilton's pleas for payment, set forth in a letter from its
Office of General, was simply that the set off was proper, “based upon the fact that
Hamilton is indebted to HUD due to breach of contract.” (App., p. 83.) in fact, as late
as March 6, 1997, in a letter signed by Mr. Gottesman, the Department of Justice
referred to the October 17, 1997 letter as the "Government's claim.” (App., pp. 85-
86.) That same letter threatened to hold Hamilton's representatives personally liable
if proceeds from a liquidation sale were used for purposes other than “satisfying the
Government's claim.” {App., p. 86.) This is hardly language indicative of a tentative
decision to hold Hamilton liable. These circumstances demonstrate that the
government's current pretense — that the demand was not “final” -- transparently is

just a litigation posture taken to delay dealing with the merits of the case. ®

5 This strategy of delay is also apparent in the government’s request for extension of
time in which to answer or respond. Although counsel represented that additional
time was needed to gather relevant information, the motion to dismiss sets forth solely
facts and circumstances long known to the government. Since Mr. Gottesman was
involved in the district court proceedings, he should have been able to lodge his
jurisdictional motion without any time extension.
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HUD Constructively Denied Hamilton’s Claims For Release Of its Funds

After receiving the contracting officer's October 17" set off demand letter,
Hamilton promptly responded by disputing any liability for the amount claimed by the
government and demanding the immediate of funds owed to it. These demands
constituted claims for payment, and the contracting officer was required either to
issue a final decision on those claims within 60 days or release Hamilton's funds.
Since the contracting officer took neither action, she constructively denied those
claims. Moreover, even if it were assumed for sake of argument that HUD's October
17" claim were not final — which it was — the contracting officer's failure to release the
funds in the face of Hamilton's claims effectively rendered it final.

By letter dated October 22, 1997, Hamilton, by its attorneys, demanded
immediate resolution of open issues “once and for all,” and stated as follows:

Hamilton vigorously disputes the Government claim. It

is apparent from the face of your [October 17"] letter

that HUD did not discharge its duty to determine the

contractual validity of the “debt” before asserting it.

HUD’s withholding contract payments otherwise due

Hamilton, therefore, is improper.
(App., p. 66.) By definition, this letter constituted a claim, since it (i) certainly was not
a routine submission, (ii) was addressed to the contracting officer, (iii) requested the

adjustment of contract terms or other relief under the contract, and {iv) clearly

communicated a desire for a final decision. James M. Ellett Construction Co., Inc. v.

United States, 93 F.3d 1537, 1543 (Fed.Cir. 1996).
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Since the October 22™ letter was a claim, the contracting officer was obligated
to issue a decision on it within 60 days. 41 U.S.C. § 605(c)(5). The contracting
officer, however, released no funds and took no other action whatsoever. Instead,
HUD assumed a litigation posture, responding through its attorneys that it was
withholding payment under the contract and persisting in its claim of $3.8 million
against Hamilton. The contracting officer's inaction was a constructive denial of
Hamilton’s October 22™ claim for release of the withheld funds, which was appealable
to this Court after December 22, 1997. The government's constructive denial of
Hamilton's October 22, 1897 claim, by itself, is sufficient to vest jurisdiction in this
Court.

Hamilton also submitted a deferment request by letter dated November 13,
1997. [n addition to requesting “deferment of the alleged $3,883.551 contract debt,”
Hamilton specifically requested that “HUD cease withholding all payments otherwise
owed ‘Hamilton under the Contract.” (App., p. 70.) This letter, by itself or in
combination with the October 22™ letter, also constituted a claim. Kalamazoo

Contractors, Inc. v. United States, 37 Fed.Cl. 362, 368 (1997) (claim need not be in

any particular format, and series of letters can be read together to constitute claim).
The contracting officer constructively denied this claim because she took no action
on it despite its pendency for over 60 days. Accordingly, the contracting officer’s
denial of the November 13" claim likewise provides a separate basis for establishing

jurisdiction over the set off claim in this Court.
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Hamilton’s Claims Are Not Barred By The District Court Litigation

The government contends that jurisdiction is barred by the “in litigation” rule,
either because the district court litigation precluded a decision on the December 10%
claim or because the district court litigation was still pending when this suit was filed.
Neither of these arguments has any merit.

The October 17" Government Claim Was Not Before The District Court

As shown above, the government asserted a final government claim against
Hamilton for payment of $3.8 million on October 17th. That claim was appealable to
this Court, and it never was before the district court. The issue before the District
Court — in Counts 1 and 2 of that action -- was whether HUD had taken the correct
procedural steps to withhold payment of Hamilton’s invoices totaling $1.5 million.®
Here, the issue is whether HUD has any contractual basis to assert a ctaim for $3.8
million. Thus, there was no identity of claims in litigation, and the filing of the district

court action does not preclude jurisdiction in this Court. Case, Inc. v. United States,

88 F.3d 1004, 1010-1011 (Fed.Cir. 1996)

6 Counts 7 (constructive debarment) and 8 (due process violation) of Hamilton's
district court action also alleged different claims than presented here. Accordingly,
this action is not barred by those counts. Moreover, those counts referred to the
withholding of funds only incidentally. Such incidental reference did not place the
withholding issue in litigation under those counts. McDonnell Douglas, 37 Fed.Cl.
285, 289 n. 7 (1997); Cincinnati Electronics Corp. v. United States, 32 Fed.Cl. 496,
502 (1994). Finally, those counts were dismissed before this action was filed.
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The District Court Action Was Dismissed Before This Action Was
Eiled

Moreover, the district court counts relating to withholding were voluntarily
dismissed out on February 17, 1998 -- long before the instant action was filed on
March 9, 1998. When Hamilton voluntarily dismissed Counts 1 and 2 pursuant to
Fed.R.Civ.Pro. 41(a)(1) on February 17, 1998, those counts instantly were no longer

“in litigation.” Einley Lines Jt. Prot, Bd. Unit 200, Brotherhood of Railway Carmen, A
Div. of Transport. Comm. Union v. Norfolk Southern Corp., 109 F.3d 993, 995 (4" Cir.

1997); Moore's Federal Practice § 41.33 (Matthew Bender 3d. ed.).” Since the
withholding claims were not in litigation, the Department of Justice did not have
authority over them. Consequently, jurisdiction in this Court over the government’s
affirmative claim is not preciuded by pre-existing litigation.

The December 10" Claim Was Constructively Denied Before the
District Court Action Was Filed

By asserting a final claim for set off against Hamilton, the contracting officer
also constructively denied Hamilton’s affirmative claim for payment of outstanding

invoices. Kit-San-Azusa, J.V. v, United States, 32 Fed.Cl. 647, 664 (1995) (“the CO’s

constructive denial of [the contractor's] claim for release of retainage was logically

equivaient to granting the Government's claim to keep the

7 Although Rule 41(a) refers to dismissal of entire actions — as opposed to individual
counts — the D.C. Circuit permits a plaintiff to “use Rule 41{a) to dismiss particular
claims.” Vail v. District of Columbia, 1988 WL 63063 n. 5 (D.D.C. 1988). In any
event, Hamilton's Rule 41(a)(1) dismissal of Counts 1 and 2 constituted a
constructive amendment of its Complaint, thereby removing those counts from

litigation. Gronholz v, Sears, Roebuck and Co., 836 F.2d 515, 518 (Fed.Cir. 1987).
15




retainage”). Her constructive denial - as of December 22™ - of Hamilton's October
22™ claim for release of funds had the same effect. Consequently, Hamilton’s

December 10" claim was already constructively denied before the district court action

was filed. Since the district court counts relating to withholding of funds also had
been voluntarily dismissed (on February 17") before this action was filed (on March
9"), the “in litigation” rule does not apply to preclude jurisdiction over Hamilton's claim
for payment.

Different Claims Were Presented In The District Court Action

The result would be the same, even if it were assumed for sake of argument
that Hamilton’s December 10" claim was not constructively denied before January 8%.
This is because the claims that were before the district court were not the same as
the claim Hamilton submitted to the contractin_g officer on December 10, 1997. Since
the claims were different, the contracting officer was never divested of jurisdiction
over Hamilton's claim for payment of its invoices totaling $1.5 million, and jurisdiction
lies in this Court.

The situation here is akin to (and the reverse of) that in which a contractor
appeals a default termination and then later sues for termination for convenience
costs. The default termination appeal seeks declaratory relief (and sometimes
remission of reprocurement costs), while the convenience termination suit seeks
monetary damages. In such a situation, the Court is not divested of jurisdiction over
the later-filed termination cost claim, even though there may be an overlap of factual

and legal issues. See McDonnell Douglas Corp. v. United States, 37 Fed.Cl. 285,
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290-291 (1997) (drawing a distinction between claims for declaratory relief and those
for monetary damages in applying the “in litigation” rules).

Hamilton’s December 10, 1997 claim was a demand for payment under the
contract — a demand for monetary relief. It demanded payment of $1.5 million based
on HUD's improper withholding of payment and breach of contract. In contrast,
Hamilton’s district court action sought equitable declaratory and injunctive relief based
on violations of the Administrative Procedure Act and the Due Process clause of the
United States Constitution.

Although the two actions have some overlapping factual and legal issues, there
is a fine distinction between them.? The former focuses on contractual rights, while the
latter concentrates on rights arising out of the Constitution and the APA. The
contracting officer clearly had authority to decide the former, while she just as clearly
had no authority to decide the latter. Conversely, the district court has authority to
decide statutory and constitutional claims, but it had no authority to decide the
contractual claims. 28 U.S.C. § 1346(a)(2). Thus, the district court's consideration of
the statutory and constitutional claims before it did not impinge on the authority of the
contracting officer to consider the contractual claims before her, and vice versa. The
Department of Justice did not have the means to deprive the contracting officer of
authority to render a final decision on Hamilton’s CDA claim, and, thus, the CDA claim
cannot be considered to have been in litigation before the district court. See Case,

Inc., 88 F.3d at 1010-1011. Accordingly, Hamilton's December 10" claim was

s The distinction is still important, since the “in litigation” rule must be narrowly
construed. Hughes Aircraft Co. v. United States, 534 F.2d 889 (Ct.CI. 1976).
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constmctively denied by the contracting officer’s failure to act on it within 60 days, and
jurisdiction lies here on appeal from that constructive denial.
CONCLUSION

As shown above, jurisdiction exists over the government’s set off claim against
Hamilton pursuant to Placeway; jurisdiction lies over the contracting officer's
constructive denial of Hamilton’s October 22™ and November 13" claims, and
Hamilton’s December 10" claim was not in litigation so as to deprive the Court of
jurisdiction. Accordingly, the government's motion to dismiss must be denied.

We respectfully request oral argument on the Motion.

Respectfully submitted,

Zg | ‘18 Claude P. Goddard, Jr.
ted Kilcullen, Wilson and Kilcullen, Chtd.
1800 K Street, N.W.

Suite 300

Washington, DC 20006
Telephone: (202) 296-5700
Fax: (202) 296-5706
Attorney for Plaintiff

OF COUNSEL.:

Christopher M. Johnson

Kilcullen, Wilson and Kilcullen, Chtd.
1800 K Street, N.W.

Suite 300

Washington, DC 20006
Telephone: (202) 296-5700

Fax: (202) 296-5706

i8




APPENDIX




o . U. S, Department of Houslng and Urban Deveiopmaent
F iz & - Waznington, D.8. 20410-30C0

re

[« AT N

BTG s e
CEFICE OF THE ASSISTANT SECAZTAAY p: 0c ]
FOR ADMINISTRATION ’%’ T H 7 lagy X
M e o
Kﬁ.&%gﬁtﬁ:‘ﬁ ’

-
3

€. Austin Pites

Hamilcon Securities Advisory
Services, Inc.

7 Deepened Circle, NW

Washizgton, DC 20036-1108

bear Ms. Fitcs:

On Tuesday, Octcber 14,

1837, I was apprised for the firsc
time o two documents wrie

. ten by Hamilton Sacurities and/or
Hamilton Securities Advisory Servieas, Inc. {hereinafter,

"Hamilton") regarding Tagk Order 001 of Contract DULOOCO000LESAS.
The first document is a DRAFT Memorandum dated December 4, 1996
and addraessad to Kathy Rock, FHA Comptroller. The second
decument is a Rep

OrT on Optimization dated December 20, 1955 and
addressed to Nic Retsinas and Kathy Rock, Thase documents are
unsigned, and were not provided by Hamiltorn to the Contractiag
Officer,

The documents detail arronecus instructions made by Hamilton
with regard to the optimization requirements of the Task Order.
Specifically, Hamilton states that it provided erronecus

instructions to Lucent/Ball Labs, Hamilton's subcoztractor,

ragarding optimization;
accordance with the opti

?
us use of the optimization model resultad
in the selecticn of pid

ders that were not in accordance with the
optimization model. Most importantly, Hamilton states in its
December 20th Report on Optimization that it has determined,
dasgsed upon detailed analysis of the errors, that HUD received
$3,883,551 less than ir would have received had the awards been
made in accardance with the optimization model approved by EUD.

I have thoroughly revieawed tha contants of the refarencad
docgments written by Hamileon. T find that they documen:
Hamilton's failure to perform services required under the Task
Orﬁa;. Specifically, tha Tagk Order Statemeat of Work at
Sections 3.2, 6.1 and 6.2, requires the comtractor to run the
optimizatlion model for the auctions and to deliver bids in

accordance with the optimization model. By your own admissicn,
Hamilton provided erronecus instructions that resulted in the
Deparcment guffesr

eDa ing significant loss: a loss quantifiad by
Hamilcon at $3,881,551. 1 find that this amount, at a minimum,
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reprasents the monetary lese to up as a result of Hamiléénfﬂ
perforrance™failure. Howaver, the Government reserveg the_rlgh:
to make future claims against Hamilton Lo recover any additicnal

lozaes or damages the Department may suffer or has suffered as a
result of Hamilton's failed Performance.

In aceordance with paragraph 32.610 of the Federal
Acquisitica Regulation, thisg letter is a demand for payment of
the §$3,883,551 logs that

the Department guffered 33 a result of
Samiloon's performance failure.

Your check, payable to thas
Deparcment ol Housing and Urban Development, should be forwardea
Lo my astention in Room 5258, U.S. Department of Housing and
Urban Development, 451 7ch Street, SW, Washington, DC 20410-
3000. If X do not hear from you within 10 work days,
it is assumed you have determined not to make sucha voluntary
repaymazt. The Depart

MEnt ig currently wichholding any further
payments due and owing Hamilton undar the terma and
conditioens ¢f Ccatract DUL00C000018565 and Task Order Q01 unegil
such time as the debt ig gatisfied.

Further, any amounts not paid within 30 days from the date
of receipt of this let

tar will bear interest ar the rate
egtablighed by the Secxetary of the Treasury, for the period
affected, under Public

Law $2-41. 1In addition, you may submit a -

proposal for deferment of collectio

n if immediate payment is nat
practicable or if the amcunt

is disputed.

Skould you have any questioens concerning the Department's
demand for payment, please call me at (202) 708-1585, Ext. 133.

‘ Sincerely,

} e flwer

Annette Hangock :
| Contracting Officer
| Program Support Division
; Qffice of Procurement and Contracts

' ’Tir"_fih
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October 22, 1997

Ms. Annets Hancock
Contracting Officer
Program Support Division
Ofiice of Procurement and Contracis
U.S. Department of Housing and Urban
Development
| %31 Tth Street, S.W. ,
| Room 5256 :
|
|
|
|
\

Vastington, D.C. 20410

Dear Ms. Hancock:

We represent Eamilion Securities Adv

"Hamilton") which untif recs

tsory Services, Inc. (hersinafer
ently was the Depar;

ment’s chtef outside financial advisor, By two
letters dated October 17, 1997, your office terminateg Hamilion's Contract No. -18505 for the
Government's convenience ang demanded pavment of the surm 0f $3.83 millioa. This lara-
addresses the second letter demand

the Government claim. Itis apparent ffom the faca

duty to determine the contractual validity of the

contract payments otherwise due Hamilton, the

ing 2 "voluntary repayment.” Hamilton vigorously dispuiss
of your [etter that HUD did not dischargs its
debt” befors asserting it. EUD's withholding

-

refore, is imoroper.

At the outset sevaraj ltems meqit meation.

First, your letier sars

atss that you personally were first 2pprised on Ocioper 12
1997, of the Hamilton memorandum reiating to the optimization discrepancy, thus imply
Hamilton previously hid the maxer from HUD. Nothing couid be
Hamilton became aware of the possibility of mis-communication conceming the bid "fioars”
employed with instructions relating to optimization models in certzin KUD loan sales, Hamiina-
immediately brought the issue 10 the weation of sanior HUD managament,

r
NG Tmat

LAY S-4
=

urther ffom the truth, Vheo

at

Hamulton's
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Ms. Annane Hancock
QOctober 22,1997
Paga2 2

disclosure was forthright and timely. The Hamilton documents of which vou were “2pprised”
last wesk have been in HUD's Fands for ten months. Moreover, the fzak discia
in these documents rasulied not Som any of the myriad investigations perpetuail
HUD, but rather was mada volun

. ety sumounding
tarily by Hamiltop, compelled only by Hamilion's OWn integrigy
and honesty»

SUT2 containad

Second, the clear infarance from vour fer;
somenow prejudiced the Deparmment. Tha
optimizarion techniques in HUD loan sales have enhanced the value of tha

- sold, increased the likalihood of higher net valya
arms from being solely eligibls to win, The disc arzilior. does not imprer
the use of computerized optimization in the least, The discrepancy affected only two of tha
ninetzen sales in which Hamilion has been involved. Even as to the affactad sala
discrepancy did not somenow favor one class of bidders over 2nother.
discrepancy reduced revenues 0 HUD by less than 0.4% in the
all of the sales in which Hamilion wag involvad,

er is that Harnilion's uss

' of optimizazion
t1s not the case. Hamilton's pio

feering vsa of

portdolio of momgazas
to the taxpayer and precluded largs instizucian
repancy disclosed by H

T
LIS nar

s, the
And at worst, tha
affected sales, z-¢ 07 0.05% i

Thizd your lecer demands, at a minimum, that Hamilton “volunzasly :
sum of $3.88 million for Hamiiron's alleged performance failure. This dzmand appears 1o be
oredicated on the notion that Familton acted ag an underwriter and/or guaranior op Mo
sales. This is not the case. Harmi

llton acted as a financial advisor. Hamilton's performanca uncer
the Cross-Cutting Task Order met or exces

eded the performance standards set forih in the tasic
order, and did not violate the conwractual provisions cited in the third paragraph of vour leger,
Moreover, the provisions you cite did not even 2pply to the West of Mississippi loan sale, which
2ccounts for more than 60% of the worst-case impact of the optimization ciscrepancy. The
demand also appears predicated on the notion that 2ll winning bidders at moriga,
close timely at the bid price submitted to the Department. That is nos the case, The demand
further appears predicared on the notion that Hamilrog - exclusively - is coniractually fiapls far
the end results of the MUs-Comumunicas

ton. You make no mention of tae role HUD or other
financial advisors working on the affzcted sajes might have had, nor co you even hint &t any
effort by HUD to consider such possibilities. ‘

r o
L

[1]

uq
fu
I
ty

ge sales/avetions

Fourth, your latzac reserves "the right to maks future claim
AS We are sure you are aware, Rowevar, Hamilton has been the subjeci of 2 15-monen long IG
investigation conceming aliegaions on topics ranging from bid-rigging 10 an ailzged
“relationship" betwesn Ms. Fics 2nd 2 former HUD employes, Heles Dunlap. Thesa aila
are unfounded. Afar a raviaw of tens of thousands of documenis, the investigation Ras furmad B
nothing. Yet the cost to Hamilion has beeq eXcessive. As aresult of (e convenienca
termination, Hamilton has laid off afbproximateiy Ralf of its staff and lacks the monsv garsar-s!

LoV, GITS0NRN2N

Sagainst Eamil

i
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Ms. Annette Hancock
October 22, 1997
Page 3

and resources to embark on another 15

“month investigative process ralatad t voluntary
Spavments,

Lastly, the manner in which individualg at HUD and ceraly elements
ried assault on Hamilton jg s
was leaked 1o tha Washington Timas around the t;

confirms that politics remains the driving force

faimess remains an anathema, Nevertheless, becayse Hamilion does not hava ¢

«deal with these continued ass2ults ad infinitum e suggest the following, Leg

of your office and Hamilton should meer 1o discuss a method of settlement or
esolution to resolve the demand and all

other issues with the Department, on
do not believa that your demand is wel].

founded as a mate of contract law, but we are willing 10
anampt to resolve matters quickly and withoyt litigation, In view of Famijlion's curan: financial
condition and the magnitude of your demand, Hamilioq will also submit a proposal for dafermen:
of collection,

of the mead
pecially troubling. Thar your lezar

: tof Friday
me it was deliverad to Ham

milion 2mply
‘behind HUD's 2¢tions and tha: fundamenta]

he ra2soursas 1o

2l representativag
alternazive disputs
¢t and forall, Wae

Sincerely,

Leslie H. Lepow
David A. Handzo
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T 913054750
ADAISORY Fan 2
Services. [vc. Yzxram.iom

November 13, 1997

-

Ms. Annette Hancock

Contracting Officer

Program Support Division

Office of Procurement and Contracting

U.S. Department of Housing and Urban Dev
451 7th Sereet, SW

Washington, DC 20410

¢lopment

RE: Request for Deferment of Collection of Alleged Contract Debe U

nde:
Task Order 001, Contract No. DU 100C000018503

Dear Ms. Hancock:

Pursuant to Federal Acquisition Regulation (FAR) 32.613,
Services, [nc. and The Hamilton Securities Group,
deferment of collection of the alleged $3,883,551 ¢
which HUD is withholding contract payments othe
Hamilton disputes the asserted debt. In lightof H
situation brought about by HUD’s terminating Co
for the convenience of the government ~
Further, as detailed below, deferment po
contract debt is determiined to exist.

Hzmilton Securities Advisory

[nc. (collectively “Hamilton™) hersby raques:
ontract debt you have demanded and 2gains:
rwise owed Hamilton. As you know,
amilton’s present financial situation — a

atract No. DU1000000183505 (the “Contract™)
deferment of collection is appropriate under the FAR.
$e€s no risk to HUD's ability to collect in the event thar a

Pursuant to FAR 32.613(c), Hamilton submits the followin

g information in support of this
request:

(1) Financial condition.

As of October 31, 1997, Hamilton had cash balances and additional borrowing capacicy
under an existing bank line of credit of approximately $500,000. Hamilton also had
accounts receivable of approximately $1.7 million. Receivables of approximarsly S1.35
million for services rendered under the Contract are currently being withheld by HUD.

Accounts payable and bank borrowings as of October 3 1, 1997 totaled approximately $1.3
million. Hamilton currently has fewer than 20 emplovess.

(2) Contract backlog

Hamilton has no contract backlog
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Ms. Annette Hancock
November 13, 1997
Page 2

'k3) Projected cash re;.-eipts and requirements

The termination of the Contract has had a significant impact on Hamilton's operations.

and terminated approximately one-half of its

ontract. For the next several months, Hamilton
projects that it will be operating at a monthly deficit of approximately $400,000 per month.
This monthly deficit will be funded thr

ough additional debt and/or high vield equiry
investments, and fees from asset management and broker dealer services.

waorkforce since the termination of the C

(4) The feasibility of immediate payment of the debt

It is not feasible for Hamilron to pay
Hamilton's limited liquidity and curr
determined to exist, Hamilton holds

immediately the alleged contract debt because of
ent financial position. Should the contract debt be
an insurance policy which covers HUD's claim.

(5) The probable effect on operations of immediate payment in full,

As noted above, Hamilton currently fias limited financia

L resources and liquidity. The
immediate payment in full of this alleged contract debt would have a material adverse effact

on Hamilton's abilicy to continue as a going concern and would render Hamilton insolvent
and could result in involuntary bankruptey.

As part of this deferment request, Hamilton re
otherwise owed Hamilton under the Contract.
52.246-25, Limitation of Liability - Services (
for the type of negligence and consequential

insurance coverage for such a claim. By the

otherwise cannot be held liable for the debt 2
potentially covering HUD"s claim. Thus,

quests that HUD cease withholding all payments
As you know, the Contract contains FAR Clause
April 1984). Under this clause, Hamilton is liable
damages alleged by HUD only to the extent of
terms of the Contract, therefore, Hamilton
lleged. Hamilton holds an insurance policy
HUD’s deferring collection and ceasing withholding
from Hamilton could not possibly impair HUD's ability to collect the alleged debt (it HUD's
claim were determined to be valid), since the debt may be collected only to the extent it is
covered by Hamilton's insurance policy. See FAR 52.246-23(c).

The FAR requires HUD, in considering this re
reasonable balance of the need for Governme
contractor.” See FAR 32.613(e). In view of
52.246-25), HUD's deferring collection and
on the Govermnment’s security,
insurance policy. On the other

quest for deferment of debt collection, to strike “a
nt security against loss and undue hardship on the
the Contract’s Limitation of Liability clause (FAR
ceasing withholding will have absolutely no effact
since that security subsists solely (if properly at all) in Hamilton's
hand, the hardship imposed on Hamilton by immediate callection

re. Under these circumstances, a “reasonable balance™ of risks
clearly indicates that the deferment request should be granted.
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Ms. Annette Hancock
November 13, 1997
Page 3

" We are prepared to conclude a deferment agres

ment at your earliest convenience, and await your
prompt response to this request. '

Singerely,

THla A

Brian §. Diefz
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HamiLTon 7 Dupont Circle M

Washingon. OC T0036-1 108
ECURITIES

5 Tel: 2021965730
ADVISORY Fax 2024966777
SERVICES, INC. alexharm.com

HAMIITON

rd

December 10, 1997

Ms. Annette Hancock
Contracting Officer

Program Support Division

Office of Procurement and Contracts

U.S. Department of Housing and Urban Development
Washington, DC 20410-3000

RE:_Contract Disputes Act Claim

Dear Ms. Hancock:

As you know, the U.S. Department of Housing and Urban Development (“HUD") currently is
withholding all payments due and owed to Hamilton Securities Advisory Services, [nc.

(“Hamilton™) under Contract No. DU100C000018505 ("185035 Contract™). HUD is withholding
payment on the foilowing invoices submitted and currently payable under the 18505 Contract:

Invoice Date Invoice # Amount Withheld
9/26/97 17 $868,417
10/23/97 18 £636,839

This withhold, which relates to a claim by HUD for damages allegedly resulting from defective
services provided by Hamilton under the 18505 Contract, is considered by Hamilton to be
improper and is specifically in violation of the following: FAR 32.605(a)(2) and (b); 32.606(a),
(b) and (c); 32.608(c); 32.610(b); and 32.613(b) and (d). Hamilton further believes that the
withholding consitutes a breach of contract by the Government of the United States of America
in that the Government has undertaken to collect certain monies from Hamilton with knowledge

of the fact that the Government has no adequate basis for knowing the amount, if any,

owed by
Hamilton.

We also note that HUD has failed to respond to our Novermber 13, 1997, Request for Deferment
of Collection, which advised HUD that its withholding funds has caused and will continue to
cause substantial and irreparable economic harm to Hamilton. The request pointed out

that because, under the contract's Limitation of Liability - Services clause, HUD's alleged
“claim” can exist only to the extent of Hamilton's insurance coverage and HUD's security

‘This amount is the pro rata portion of a regular monthly payment on the 18505 Contract

(3868,417) representing the period September 26 through October 17, 1997 (date of
termination).
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Ms. Annette Hancock
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Page 2

interests are protected entirely without withholding. HUD, therefore, can have no valid reason
for continuing to withhold funds under the 18505 Contract. /.

bined amount of $1,503,256, plus interest from
ests that a contracting officer final appealable
¥ the Contract Disputes Act of 1978 and FAR Part

Accordingly, claim is hereby made for the com
and after the date of this letter. Hamilton requ

decision be issued within the time provided b
33, Subpart 2,

[ certify that the claim is made in good faith; that the supporting data is accurate and complete to
the best of my knowledge and belief: that the amount requested accurately reflects the contract
adjustment for which the contractor believes the Government is liable; and that [ am duly
authorized to certify the claim on behalf of the contractor.

Sincerely yours,

Hamilton Securities Advisory Services, {nc.

N

By: C. Austin Fitts
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December 22, 1997

The Honorable Andrew M. Cuomo

U.S. Department of Housing and Urban Development
451 7th Street, SW

Washington, DC 20410-4500

Dear Secretary Cuomo:

I am writing this letter directly to you, at the same time that my company and its attorneys are

talking to others at HUD, because I need you to take immediate action to prevent HUD's
destruction of Hamilton.

Specifically, I am asking that you:

* authorize the release of checks to pay Hamilton on the two invoices that have been properly

submitted for funds that are due and owing and which have been withheld for no reason
authorized by law; and

order the expeditious completion of audits that have been purposely delayed so that
Hamilton can be paid remaining amounts legally due and to be paid subject to audit.

If you do not take this action, Hamilton wil] have to go out of business before HUD has

instituted any legal action or given Hamilton its "day in court" over any pending dispute. While
there may be those in your agency who desire this result, it violates law and subjects the agency
to needless criticism and liabitity. HUD has ample procedures to review Hamilton's performance

and actions lawfully, without it having to destroy it and without giving it 2 chance to defend
itself.

If the amounts owed us are not released immediately, Hamilton will be unable to satisfy its
obligations to its bank, its creditors and its employees. We have already faid off 28 employees
since the cancellation of our contract with HUD, and we will have to lay off an additional 17
employees if the money you owe us is not forthcoming immediately. The impact on many
people, whether employees, or our vendors and creditors, most of whom are consultants and

small businesses, as well as Hamilton's bank and shareholders will constitute unnecessary and
irreparable harm.

Hamilton has fulfilled all of its contractual obligations to HUD. We provided all services
pursuant to a work plan subject to weekly reports and review. Our weekly reviews indicated that
our performance was excellent. On October 17. 1997, following criticism of the Department's
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contracting process by the HUD Inspector General, and related coverage of such events by The
Washington Times, you canceled Hamilton's contract for convenience with no notification and
canceled procurefnents that were to replace our contract. This cancellation replaced a prior

notification that the Department intended to cancel our contract for convenience when it had
procured a replacement.

In each of these actions, HUD effectively short-circuited our plans and our ability to make
alternative plans. We staffed our business to satisfy the work that your agency expected and we
counted on the two years of payments under the contract to do so. When the contract was
canceled, we then counted on an orderly process that was indicated for us to finish our work and

make a transition to other projects. HUD's surprise announcements took from us our present
funds and our ability to find new funds on a timely basis.

HUD's decision to withhold payment on the invoices that we have submitted seems to be based
on its desire for a self-help set-off. Hamilton notified HUD last year of a mistake creating a
discrepancy between the definition of floors in bidding packages and the bid modeling
instructions. We were the ones to report the error and make an estimate of $3.8 in net difference
in proceeds. No claim was made by HUD at the time, and no action was required. Then months
later, on the same day that the contract was canceled, HUD asked us for a "voluntary repayment"

of $3.8 million. Such a voluntary repayment is not provided for in the Act, your regulations, or
in our contract.

HUD's action threatens our survival by taking from us funds that we need now, and it does so
with no reason. We have repeated to your agency that we carry $10 million of insurance should
there be a claim that we committed an actionable error. Consequently, the self-help being taken
now by your agency is without precedent or authority.

Here is why it is in your interest to pay us the $1.5 million immediately and arrange for timely
audit of our old outstanding invoices:

HUD has no legal basis to withhold this money or to make a request for a voluntary
repayment; HUD's insistence on this position sets a bad example for other contractors, makes

the agency subject to litigation, and supports those who allege that HUD is retaliatory,
punitive, and caters to political interference;

HUD's release of funds and the expeditious audit wil not impair the agency; HUD can be
protected for any legitimate claim it has by the insurance policy in effect without putting
Hamilton out of business; HUD's continued insistence on self-help actually will undermine
its ability to collect on the merits if an actionable error actually occurred; and

Hamilton's bankruptcy will not make it easier for HUD to press any legitimate claims it has,
it will only make it more complicated.
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Your withholding of substantial revenues is the last of a long series of actions by HUD that seem
to be intended to and will certainly have the effect of destroying Hamilton. For the/fast sixteen
months, the publit manner in which the HUD Inspector General has conducted her investigation
of the loan sales program and Hamilton has systematically destroyed Hamilton's ability to do
business with other federal agencies, recruit private clients, or conduct any trading business. In
addition, the manner in which the HUD IG has conducted her investigation (e.g., service of
overbroad and duplicative subpoenas) has substantially increased our cost of providing services
under our contract to HUD, and added over $1million of legal and related investigation expenses

to Hamilton. The impact on employee and subcontractor morale has been serious, causing
physical, emotional and physical stress.

We had thought we would be free to rebuild our company after successfully completing our
contractual obligations to HUD. We were wrong. Our contract termination included a request
for several weeks more of effort to close out our work, delivering documents already in HUD's
possession, many of which we have delivered to HUD on more than several occasions. We have
been served with an additional overly broad subpoena and a follow-up request for yet more
materials under earlier subpoenas. Also, my bank has been served with a subpoena for my
personal financial records. Now it appears that the HUD IG's unethical suggestions of

wrongdoing by Hamilton will prevent us from raising capital to proceed with our future
businesses.

Last week our counsel, Jenner & Block, met with the Department of Justice to discuss our
concerns regarding the manner in which the HUD IG is conducting its investigation of Hamilton.
I have enclosed the letter that our attorneys sent to the Department that was the basis of the
meeting. At that time, the Department of Justice attorney assigned to this matter agreed to call

Howard Glaser, HUD’s Deputy General Counsel, to recommend that moneys owed to Hamilton
be "de-linked" from the HUD IG investigation. '

Mr. Secretary, HUD has two choices. It can (with your involvement to make sure your agency

follows the law) pay Hamilton what is legally owed to it on a timely basis. Or, the agency (if
you should chose to ignore my plea) can cause Hamilton's bankruptcy, with the collective and
personal responsibility for doing so (now that you too have been put on notice of the imminent
problem we are facing). Having served at HUD myself and having this same choice to make
from time-to-time, { am suggesting that your and the Department's short and long-term contract,
policy, and legal interests are best served by meeting your contractual obligations.

76




HAMITLON

The Honorable Andrew M. Cuomo
December 22, 1997 N
Page 4

Please let me know immediately what your decision is. I a
io meet at any time today.

.
Y

Sincerely You

Chairman

Enclosure

cc: Leslie H. Lepow, Esquire
David A. Handzo, Esquire
Abbe D. Lowell, Esquire
Howard Glaser, Esquire
Jon Cowan
Nicolas Retsinas
Willie Gilmore
John Opitz, Esquire
John Kennedy, Esquire
Annette Hancock
Susan Gaffney
Franklin Raines
G. Edward DeSeve
F. Stevens Redburn

nd Hamilton's attorney's are available
/i
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LAKE FOREST OFFiCE
ONE tBM PLAZA

ONE w:sTMlNSTER PLACE
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M2) 222-9350 (847} 295-
SUITE 1200 s-ezoo
(312) 827- x - .
Si7ones WASHINGTON, D.C. 20005 @ 202780 rax

(202) 639-6000
{202) 635-6066 Fax

’l

LESLIE H. LEPOW

December 22, 1997

Writer's Direct Dial: (202)639-6090
Writer's Internct Address: llepow@jenner.com

Howard Glaser, Esquire

Deputy General Counsel
Room 10214

BY HAND DELIVERY

John P. Kennedy, Esquire
Associate General Counsel for

Finance and Regulatory Enforcement
Room 9256

Office of General Counsel

U.S. Department of Housing and Urban Development
451 7th Street, S.W.

Washington, D.C. 20410

Re:  Hamilton Securities Advisory Services, Inc. ("Hamilton"); HUD’s
Withholding of Payments Due Under Contract No. DU100C000018505

Gentlemen:

On behalf of our client, Hamilton Securities Advisory Services, Inc. ("Hamilton"), we
have over the past few weeks repeatedly contacted your respective offices to schedule a meeting
_ to discuss our client’s financial plight resulting from HUD’s wrongful withholding of contract

payments. The withholding of this money has pushed our client to the brink of extinction. Itis
imperative that we meet this week to discuss this matter.
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Howard Glaser, Esquire
John P. Kennedy, Esquire
December 22, 1997

Page 2

I

As we have f-épeatedly stated in correspondence to your offices and others at HUD in the
past,'! HUD’s demand for a “voluntary repayment" of $3.88 million is not a valid basis for
withholding $1.5 million of funds due Hamilton for contract services already performed.

Several points merit mention:

L HUD’s legal basis for "claiming” $3.88 million has never been articulated or
- accompanied by a Contracting Officer’s decision, as required by the FAR;

. The Contracting Officer’s letter requesting "voluntary repayment" cites as
authority for the repayment demand a contract provision in a contract that was not

in effect for one of the sales in which Hamilton’s performance allegedly
prejudiced HUD;

. The Department’s claim appears predicated upon the notion that Hamilton
functioned as a guarantor or indemnitor of the proceeds of loan sales. This is not
the case, and to seek a liability based on such a theory is specious:

. The invocation by HUD sources of a Justice Department inquiry as a basis for the
withholding is not justified, as was confirmed to us in a meeting with AUSAs Van
Gelder, Alexis and Chapman on December 18, 1997, who stated that the two
actions are not "linked";

. Lastly, literally two days before HUD terminated Hamilton’s contract, HUD
contracting officials informed Hamilton that it’s most recent invoice of $868,000
would be approved for payment

Significantly, as we have repeatedly pointed out to the Department, without conceding
any basis for liability, the alleged performance errors by Hamilton are covered by insurance in

_the event of an ultimate determination of liability. In other words, HUD has already been

rendered secure.

1

See Letter of October 22 from the uﬁdersigned to HUD’s Contracting Office
(Annette Hancock), November 13 from Hamilton (CFO - Brian Dietz) to HUD’s Contracting
Office, December 12 from the undersigned to John Kennedy, HUD’s Associate General Counsel.

79




Howard Glaser, Esquire
John P. Kennedy, Esquire
December 22, 1997

Page 3

Ji.
HUD’s steadfast refusal to meet with us and the simultaneous withholding of funds due
under a fixed price contract can only be, therefore, for the purpose of punishing Hamilton, clearly

not for any contractual purpose. Such action js fundamentally unfair and will cause lreparable
injury.

We reiterate our desire to meet with you as soon as possible to discuss the release of
funds to Hamilton. :

Sincerely,

T Ty

Leslie H. Lepow

LHL/ef

cc: Ms. C. Austin Fitts
David A. Handzo, Esquire
Ms. Annette Hancock
Barbara Van Gelder, Esquire /
Anthony Alexis, Esquire
Richard Chapman, Esquire
John Opitz, Esquire
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Dégcember 29, 1997

Howard Glaser, Esq.
Deputy General Counsel
U.S. Department of Housin
Office of Genera! Counsel
451 7th Street, SW

Room 10214

Washington, DC 20410-4500

g and Urban Development

RE: Hamilton Securities Advisory Services, Inc.; HUD's
Withholding of Payments Due Under Contract No. DU100C000018505

Dear Mr. Glaser:

The U.S. Department of Housing and Urban Development (“HUD"
contract payments due to Hamilton Secu
$1,505,256. Members of the Office of
why HUD has taken this action:

r ) is wrongfully withholding
rities Advisory Services, Inc. (“Hamilton™) totaling
General Counsel have communicated that are two reasons

there is an ongoing investigation and HUD has been requested to withhold Hamilton's
contract payments until the investigation is completed; and/or
* HUD is withholding the contract payments as security for HUD's $3.88 million claim for a

“voluntary repayment” by Hamilton because Hamilton has not provided sufficient evidence
that it carries insurance that could cover this claim.

Over the past few weeks our attorne

¥s at Jenner & Block have addressed your concerns as
follows:

*  On December 18, 1997, Jenner & Block
Alexis and Chapman. At that meeting,
investigation and the withholding by
“linked,” so that the existence of an ;
payments, and agreed to call you to

met with Assistant US Attomeys Van Gelder,

the Department of Justice indicated that any

HUD of contract payments to Hamilton are not
avestigation is not a basis for withholding the contract
confirm that these payments should be delinked; and

* Acopy of Hamilton's professional liability insurance policy was provided to Mr. John
Kennedy of the HUD Office of General Counsel on December 12, 1997. In addition, on
December 23, 1997, Mr. Kennedy was provided with a letter from Jenner & Block which

confirmed with our professional liability insurance carrier that HUD's claim, in the event of

an ultimate determination of ltability against Hamilton, is covered by a $10 million per claim
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HANMITTON

Howard Glaser, Esq.
December 29, 1997
-+ - Page 2
professional liability policy. Please see enclosure

s. The insurance company is available to
confirm this verbally with M, Kennedy at his co

nvenience.

We presume that the above successfully addresses the causes that led you to withhold our

contract payments. Accordingly, we request that you authorize immediate paymlent to Hamilton
of the $1,505,256 being withheld by HUD. In addition, we request that a check be processed
immediately so that we may pick it up today. Failure to

cause irrevocable harm to Hamiiton, its employees and its creditors.

Singerely Yours,

T Austn
Chairman

cc: The Honorable Andrew Cuomo
Mr. Jon Cowan
John Opitz, Esquire
John Kennedy, Esquire _
Mr. Willie Gilmore
Mr. Nicolas Retsinas
Mr. Dwight Robinson
Ms. Annette Hancock
Mr. Craig Durkin

Enclosures
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OFFICE OF GENERAL COUNSEL

Decembar 30, 1997

C. Austin Fitts, Chairman

Hamilton Securitics Graup, Inc F
7 Dupont Circle, NW

Washington, Dc 20036

Dear Ms, Fitwe =

[ am in receipt of your letter of Decomber 29. 1997, Because I believe there are misperceptions in the
letter, | am responding immediately. However, duc to the complexity of the itsues invoived, [ will elso
supplement this response should it be deemed necessary.

As you arc aware pursumnt to Contracting Officer Annetze Haneock's lettar of Octaber 17,1997, the
Contracting Officer recently discovered that Hamilton breached its contraemual obligations awed to HUD
and, &1 a result of those breaches, HUD suffered damages at least in the amount of $3,883,551.

As you kmow, Hamilton has provided similar services to HUD under several differeat contracts. In
Coatructing Officer Hancock's fetter of the October 17, 1997, she referred to Contract No.
DU100C000018505. However, by letter dated Qctober 22, 1997, your attoracy, Les Lepow, provided
clarification to Ms. Hancack that the elleged breaches oceurred undar two separate contracts, bath

Contract No. DU100C000018505 and Contract No. DULCOC000018161. Thus, there are ot least two
contracts at issue i this matter,

tn Novesaber, M. Austin Fitts sent 1 letter to the Contracting Officer requesting deferment of the debt,
It is my understanding that the Contracting Officer will be respanding to that requeat shortly. Although
Harnilton at least in part based its raquest on the existence of insurancs, Hamilton had oot as of that time
provided the insurance policies to the Contracting Officer. Subscquently, Mr. Lepow sent to Associate
General Counsel John K=unedy an insurance policy pertaining to Contract No. DU100C000018505. This
should assist the Contracting Officer in baving samo of the information the necds to make her decision
regarding deferment. (Yot a.noted above, the alleged conmact beeaches also pertaimed to Contract Ne.

DU100CCO001&161, 20d [ do not beliove that any insurence policy pertaining to that contract bas been
forwarded ta the Contracting Officer or HUD,)

[n response to concems expressed i your Decamber 29, 1997 lenter, [ uote that HUD has engaged in
withholding and/or sct-off, in accordance with law, based upog the fact that Hamilton is mdebted to HUD
due to breach of contract. HUD is exercising its common law right, and right in sccordance with the
Federal Acquisition Regulations, to withhold and/or set-off the debt. We have uncovered nothing ixt either
Contract No. DU100C000018161 or DU100C000018505 which wauld preciude HUD from excrcising
these rights to sarisfy the debt. Furthermorz, Hamilton has not articulatad legal or facmal bases as to why
HUD may not excrise these rights.  If Hamilton wishea o submit legal and/or factual proof suppostive of
the following (or otherwise supportive of its pasition), than HUD will take them into coasiderarion, as
appropriate: (1) The existence of insurance policies which may be used o fully satisfy the debt; and (2}
the basis for Hamilten's allegation that the existence of cne or more insurance pelicies preslude HUD from
exercising its right to set-off and/or withhalding,
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Lo working towards resolution of pending matters between HUD and Hamilkon, I believe it would
prove helpful if the different individuals representing or acting on behalf of Hamilton were to coondinate
their responses ta HUD. 1 oote that, since the October 17, 1997 letter from Ms. Hancock, there have been
different, somewhat conflicting responses from Hamilton, For exzmple, Mr. Les Lepow telephoned
Aassistant General Counset Opitz indicating his desire to engage in settlement egotiztions with HUD on
behalf of Hamiiton with regard to the alleped debt. By letter dated October 22, 1997 to Ms. Hancock, Mr.
Lepow also stated that he represented Hamilton in this maner, Yet, independently, HUD has received
carrespondence fram both Mr. Brian Distz and Ms. Austin Fits which each appear to take differenc

smnces o0 behaif of Hamilton with rogard to the various issues. [t is aclear if Mr, Dietz and Ms. Fits are
acting in coofdination with Mr. Lepow, and who is the represcatative for Hamilton.

Thank you for your consideration in this matter. I look forwerd to meeting with representatives of
Hamilton on Friday, apd recgiving any additional information which you may have suppartive of your

pasition.

Sincerely,

Howard Glasar
Deputy General Counsei
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BY_YA% (202/737-7565)

Mr. David E. Frulla
Brand, lLowell & Ryan
923 15th Street NW
Washington, DC 20005

Remmn_ae;gntm&—m

bear David:

Thig is to remind your clients, Hamilten gecuritiea Growp,
Inc. and Hamilton Securities Advigery Services, Inc- (collectively,
wHamilton"), their officers and other representativas of the effact
of the Faderal Friority statute, 31 U,S.C. § 3713, and other
applicable laws with regaxd to tho digposition of familton's ascebs
and funds. We have learned that Hapilten pians to gell various of
ite asgets at an auction on March 10, 19%8. The laws to which wa
refer in this letter m$ght have particular impact on the
disposition of proceeds from the sale of such propexty.

We hava directed this letter to you on the aasumption that you
represent Hamilten with ragard to the subject matter discussed
berein. If that ie pet do, pleasé inform us and pase this letter

along to Hamilten and any counsel “ho represents it with regard ko
this matter.

1. fThe Gevarnment!s Claim

By prior correspondence, the United statas Department of
Housing and Urban Devalopment ("BEUD") depanded that Hamilton paY
HUD &3,883,551.00, pased upon certain failures by Hamilton to
perforn properly under contracts invelving tne sale of HUD-held
mortyages- smile thie figura was pased upon adnissions and
information supplied by Hamilton, independent apalysis by HUD night

result in deamands for additional amounts. HUD has withheld pavment
ef 9$1,805,256 claimed by Hamilton as €o

possible recoupment or setoff by UD.

After netting the above figures, Hamilten still owes HUD at
lenot $2,378,295. N
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2. DThe Fedagral Priorjty Statute

the Puderal Priority Statute, 31 U.S.C. § 3713, provides in
Fertinent part:

upriority of Government claime
(2) (1) A claim of the United States Government shall be
paid firat when—
(3) a parson indebted to the governpent is
insolvent and—
(i) the debtor without eneugh propexiy to pay
all debta makes & voluntary adsignment of
property;
(ii) property of the debter, if absent, is
attached; or
(1ii) an act of bankruptey is committed;
x * *
(b} A xepresentative of a peredn ar an astate (excepr a
trustee acting under title 11) paying any part of a debt
of the person or estate before paying a claim of the
Government iz liable to the extent of the payment for
unpaid claims of the Government.!

Thus, for exsmple, if any reprasantative of Hamilten uses
proceeds from the upeeming auction to pay debte other than those
permitted to be paid under this statute before satipfying the
Government's claim, such representative might be personally liable
to the Goveyxrmment for the amount of the payment.

3. Othey Lawg

Other laws also might restrict Hamilton's ability to dispoge
of asset8 or monies prior to complete satisfactian of the debt to
the Govermment. Wa do not undertake to list all possible laws that
might apply, but please pay particular attention to law= concerning
fraydulent conveyances, such as those found in the Federal Debt
Collection Procedurees Act, 28 U.S.C. § 3301 et geq.

If you have any questions, please go not hesitate to call us.

prial/attorney
Commercial Litigation Branch
civil Division
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Certificate of Service

The undersigned certifies under penalty of perjury that he caused a copy of
the foregoing Motion to be served on the following government counsel by hand
on June 25, 1998:

David J. Gottesman

Attorney

Commercial Litigation Branch

Civil Division

United States Department of Justice
Washington, D.C. 20005

Attn: Classification Unit
8" Floor, L Street Building

Claude P. Goddard, Jr. |




